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ESPRIT DE CORPS: RECRUITING AND RETAIN- 
ING AMERICA’S BEST FOR THE FEDERAL 
CIVIL SERVICE, H.R. 1601, S. 129, AND H.R. 
3737 


WEDNESDAY, FEBRUARY 11, 2004 

House of Representatives, 

Subcommittee on Civil Service and Agency 

Organization, 

Committee on Government Reform, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 1:03 p.m., in room 
2154, Rayburn House Office Building, Hon. Jo Ann Davis of Vir- 
ginia (chairman of the subcommittee) presiding. 

Present: Representatives Jo Ann Davis of Virginia, Norton, 
Danny K. Davis of Illinois, and Van Hollen. 

Staff present: Ron Martinson, staff director; B. Chad Bungard, 
deputy staff director and chief counsel; Chris Barkley, professional 
staff member; John Landers, detailee; Reid Voss, clerk; Shannon 
Meade, legal intern; Michelle Ash, minority senior legislative coun- 
sel; Tania Shand, minority professional staff Member; and Teresa 
Coufal, minority assistant clerk. 

Ms. Davis of Virginia. The subcommittee on Civil Service and 
Agency Organization will come to order. 

Again I want to thank you all for joining us here today. We 
began the second term of the 108th Congress in much the same 
way that we did the first — with an exploration of what steps we 
can take to attract, motivate, and train the best qualified workers 
for the Federal Government. Last year this subcommittee’s hearing 
focused on the broad subject of compensation reform. Today we will 
be looking at two specific legislative proposals. These legislative 
proposals, if enacted into law, would enhance management flexibili- 
ties to attract and retain the best and the brightest across the gov- 
ernment and would alleviate the problem of pay compression for 
administrative law judges. 

Taken together, these two initiatives represent the major point 
of our recruitment and retention strategy — to address the very real 
pay, benefit, and personnel issues that keep potential employees 
from joining the Civil Service and sometimes drive our best em- 
ployees and managers away. 

The first piece of legislation is H.R. 1601, the Federal Workforce 
Flexibility Act, which I introduced last year. This bill would do 
many things to improve the effectiveness of the Federal Govern- 
ment, including expanding agencies’ abilities to offer recruitment, 

( 1 ) 
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retention, and relocation bonuses, allowing agencies to offer en- 
hanced annual leave benefits to new mid-career hires, emphasizing 
training, streamlining, critical pay authority, and making it easier 
for agencies to establish personnel demonstration projects. 

A companion bill. Senate bill 129, has made its way through the 
Senate Governmental Affairs Committee with some changes. 

The second bill is H.R. 3737, the Administrative Law Judges Pay 
Reform Act, which I introduced earlier this year. This legislation 
addresses the large problem of pay compression among administra- 
tive law judges. The 1,400 ALJs across the government are respon- 
sible for hearing disputes over their agencies’ decisions. Most of 
them work at the Social Security Administration, where they make 
judgments on citizens’ appeals. They play a crucial role. Pay com- 
pression caused by a statutory cap on ALJ salaries is especially 
worrisome in high-cost areas such as Boston, Chicago, Los Angeles, 
New York, and San Francisco. This problem threatens the ability 
to hire and retain an appropriate number of administrative law 
judges. Until recently, members of the Senior Executive Service 
were subject to the same cap, but that problem was remedied for 
the SES last year. That legislation, however, failed to address the 
ALJ situation. 

I want to again thank our witnesses for being here today, and 
I look forward to hearing your thoughts on these pieces of legisla- 
tion. 

I’m going to give my ranking minority member here a chance to 
get his breath, and then I am going to recognize him to see if he 
has any comments. 

[The prepared statement of Hon. Jo Ann Davis, and the texts of 
H.R. 1601, H.R. 3737, and S. 129 follow:] 
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Thank you all for joining us today. We begin the second term of the ! Congress in much the 
same way we did the first - with an exploration of what steps we can take to attract, motivate and retain 
the best qualified workers to the federal government. 

Last year, this Subcommittee’s first hearing focused on the broad subject of compensation reform. 
Today, we will be looking at two specific legislative proposals. These legislative proposals, if enacted 
into law, would enhance management flexibilities, to attract and retain the best and the brightest across 
the government and would alleviate the problem of pay compression for administrative law judges. 

Taken together, these rwo initiatives represent the major point of our recruitment and retention 
strategy: to address the very real pay, benefit and personnel issues that keep potential employees from 
joining the civil service and sometimes drive our best employees and managers away. 

The first piece of legislation is H.R. 1601, the Federal Workforce Flexibility Act, which I introduced 
last year. This bill would do many things to improve the effectiveness of the federal government, 
including expanding agencies’ abilities to offer recruitment, retention and relocation bonuses, allowing 
agencies to offer enhanced annual leave benefits to mid-career hires, emphasizing training, streamlining 
critical pay authority, and making it easiCT for agencies to establish personnel demonstration projects. A 
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companion bill, S. 129, has made its way through the Senate Governmental Affairs Committee with some 
changes. 

The second bill is H.R. 3737, the Adminish^tive Law Judges Pay Reform Act, which I introduced 
earlier this year. This legislation addresses the large problem of pay compression among administrative 
law judges. The 1,400 ALJs across the government are responsible for hearing disputes over their 
agency’s decisions. Most of them work at the Social Security Administration, where they make 
judgments on citizen appeals. They play a crucial role. Pay compression - caused by a statutory cap on 
ALJ salaries - is especially worrisome in high-cost areas such as Boston, Chicago, Los Angeles, New 
York, and San Francisco. This problem threatens the ability to hire and retain an appropriate number of 
administrative law judges. Until recently, members of the Senior Executive Service were subject to the 
same cap - but that problem was remedied for the SES last year. That legislation, however, failed to 
address the ALJ situation. 

I want to again thank our witnesses for being here today. I look forward to hearing your thoughts on 
these pieces of legislation. 


##### 
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108th congress 

1st Session 


H. R. 1601 


To provide for reform relating to Federal emplojonent, and for other purposes. 


IN THE HOUSE OF REPRESENTATR^S 

Apml 3, 2003 

Mrs. Jo Ann Davis of Virginia introdneed the following bill; whieh was 
referred to the Committee on Government Kefonn 


A BILL 

To provide for reform relating to Federal emplotmient, and 
for other purposes. 

1 Be it enacted by the Senate and Honse of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

4 (a) Short TitIjE. — T his Act may be cited as the 

5 “Federal Workforce Flexibility Act of 2003”. 

6 (b) Table of Contents.— T he table of contents of 

7 this Act is as follows; 

Sec. 1 . Short- title; table of contents. 

TITLE I— FEDERAL IIUMAX RESOURCES MANAGEMENT 

INNOVATIONS 


Sec. 101. Streamlined ]>ers(mne! nianaj^ement demonstration ^irojects. 
See. 102. Effective date. 
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TITLE II— REFORMS RELATING TO FEDERAL IIUIVUN (^AFITAi. 
MANAGEMENT 

Seo. 201. Reeniittncnt, relocation, and retention bonuses. 

See. 202. Streamlined critical pay authority. 

Sec. 203. Civil service retirement ^’Stem computation for part-time s(‘r%iee. 

Se(!.. 204. Corrections relating to pay s^ministration. 

TITLE III— REFORMS RELATING TO FEDEIUL EMFI/miE 
CAREER DEVELOPMENT AND BENEFITS 

Sec. 301 , A^iiey training. 

Sec. 302. Annual leave cnhaneenn'iits. 

1 TITLE I— FEDERAL HUMAN RE- 

2 SOURCES MANAGEMENT IN- 

3 NOVATIONS 

4 SEC. 101. STREAMLINED PERSONNEL MANAGEMENT DEM- 

5 ONSTRATION PROJECTS. 

6 Chapter 47 of title 5, United States Code, is amend- 

7 ed— 

8 (1) in section 4701 — 

9 (A) in subsection (a) — 

10 (i) by striking “(a)”; 

11 (ii) by striking paragi’apb (1) and in- 

12 serting the following: 

13 “(1) ‘agency’ means an Executive agency and 

14 any entity that is subject to any provision of this 

15 title that could be waived under section 470.3, but 

16 does not include — 

17 “(A) the Federal Bureau of Investigation, 

18 the Central Intelligence Agency, the Defense In- 

19 telligence Agency, the National Imageiy and 


•HR leoi m 
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8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


3 

Mapping Agency, the National Security Agency, 
and, as determined by the President, any Exec- 
utive agency or unit thereof which is designated 
by the President and which has as its principal 
function the conduct of foreign intelligence or 
counterintelligence activities; or 

“(B) the General Accounting Office;”; 

(iii) in paragraph (4), by striking 
“and” at the end; 

(iv) by redesignating paragraph (5) as 
paragraph (6); and 

(v) by inserting after paragraph (4) 
the following; 

“(5) ‘modification’ means a significant change 
in I or more of the elements of a demonstration 
project plan as described in section 4703(b)(1); 
and”; and 

(B) by striking subsection (b); and 
(2) in section 4703 — 

(A) in subsection (a) — 

(i) by striking “conduct and evaluate 
demonstration projects” and inserting 
“conduct, modify, and evaluate demonstra- 
tion projects”; 


.HB IGOl ra 
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3 

4 
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6 
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8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


(ii) by striking including any law or 
regulation relating to—” and all that fol- 
lows and inserting a period; and 

(iii) by adding at the end the fol- 
lowing: “The decision to initiate or modify 
a project under this section shall be made 
by the Office.”; 

(B) by striking .subsection (b) and insert- 
ing the following: 

“(b) Before conducting or entering into any agree- 
ment or eontract to conduct a demonstration project, the 
Office shall ensure — 

“(1) that each project has a plan wdiich de- 
scribes — 

“(A) its purpose; 

“(B) the employees to be covered; 

“(C) its anticipated outcomes and resource 
implications, including how the project relates 
to carrying out the agency’s strategic plan, in- 
cluding meeting performance goals and objec- 
tives, and accomplishing its mission; 

“(D) the personnel policies and procedures 
the project will use that differ from those other- 
wise available and applicable, including a spe- 
cific citation of any provisions of law, rule, or 


•HK 1601 IH 
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5 

1 regulation to be waived and a specific descrip- 

2 tion of any contemplated action for which there 

3 is a lack of specific authority; 

4 “(E) the method of evaluating the project; 

5 and 

6 “(F) the agency’s system for ensuring that 

7 the project is implemented in a manner con- 

8 sistent with merit system principles; 

9 “(2) notification of the proposed project to em- 

10 ployees who are likely to be affected by the project; 

11 “(3) an appropriate comment period; 

12 “(4) publication of the final plan in the Federal 

13 Register; 

14 “(5) notification of the final project at least 90 

15 days in advance of the date any project proposed 

16 under this section is to take effect to employees who 

17 are likely to be affected by the project; 

18 “(6) publication of any subsequent modification 

19 in the Federal Register; and 

20 “(7) notification of any subsequent modification 

21 to employees who are included in the project.”; 

22 (C) in subsection (c) — 

23 (i) by striking paragraph (1) and in- 

24 serting the following: 


•HR 1601 IH 
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1 “(1) any pnmsion of chapter 63 or subpart G 

2 of part III of this title;”; 

3 (ii) by redesignating paragraphs (4) 

4 and (5) as paragraphs (6) and (7), respec- 

5 tively; 

6 (iii) by inserting after paragraph (3) 

7 the following: 

8 “(4) section 7342, 7351, or 7353; 

9 “(5) the Ethics in Government Act of 1978 (5 

10 U.S.C. App.);”; and 

11 (iv) in paragraph (6) as redesignated, 

12 by striking “paragraph (1), (2), or (3) of 

13 this subsection; or” and inserting “para- 

14 graphs (1) through (5);”; 

15 (D) by striking subsections (d) and (e) and 

16 inserting the following; 

17 “(d)(1) Unless terminated at an earlier date in ae- 

18 cordance with this section, each demonstration project 

19 shall terminate at the end of the 10-year period beginning 

20 on the date on which the project takes effect. 

21 “(2) On or before the end of the 7-year period begin- 

22 ning on the date on which a demonstration project takes 

23 effect, the Office shall submit a recommendation to Con- 

24 gress on whether Congress should enact legislation to 

25 make that project permanent. 


•HR 1601 nc 
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7 

1 “(e) The Office may terminate a demonstration 

2 project under this chapter if the Office determines that 

3 the project— 

4 “(1) is not consistent with merit system prin- 

5 ciples set forth in section 2301, veterans’ preference 

6 principles, or the provisions of this chapter; or 

7 “(2) otherwise imposes a substantial hardship 

8 on, or is not in the best interests of, the public, the 

9 Government, employees, or eligibles.”; and 

10 (E) by striking subsections (h) and (i) and 

1 1 inserting the following: 

12 “(h) Notwithstanding section 2302(e)(1), for pur- 

13 poses of applying section 2302(b)(ll) in a demonstration 

14 project under this chapter, the term ‘veterans’ preference 

15 requirement’ means any of the specific provisions of the 

16 demonstration project plan that are designed to ensure 

17 that the project is consistent with veterans’ prefei-ence 

18 principles, 

19 “(i) The Office shall ensure that each demonstration 

20 project is evaluated. Each evaluation shall assess — 

21 “(1) the project’s compliance with the plan de- 

22 veloped under subsection (b)(1); and 

23 “(2) the project’s impact on improving public 

24 management. 


•HR 1601 IH 
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1 “(j) Upon request of the Director of the Office of 

2 Personnel Management, agencies shall cooperate with and 

3 assist the Office in any evaluation undertaken under siib- 

4 section (i) and pro\ide the Office with requested informa- 

5 tion and reports relating to the conducting of demonstra- 

6 tion projects in their respective agencies.”. 

7 SEC. t02. EFFECTIVE DATE. 

8 This title shall take effect 180 days after the date 

9 of enactment of this Act. 

10 TITLE II— REFORMS RELATING 

11 TO FEDERAL HUMAN CAP- 

12 ITAL MANAGEMENT 

13 SEC. 201. RECRUITMENT, RELOCATION, AND RETENTION 

14 BONUSES. 

15 (a) Bonuses. — 

16 (1) In GENERjVL. — Chapter 57 of title 5, United 

17 States Code, is amended by striking sections 5753 

18 and 5754 and inserting the following: 

19 “§5753. Recruitment and relocation bonuses 

20 ‘‘(a) In this section, the term ‘employee’ has the 

21 meaning given that term under section 2105, except that 

22 such term also includes an employee described under sub- 

23 section (c) of that .section. 

24 “(b)(1) The Office of Personnel Management may 

25 authorize the head of an agency to pay a bonus to an indi- 


•HH leoi IH 
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9 

1 Aidual appointed or moved to a position that is likely to 

2 be difficult to fill in the absence of such a bonus, if the 

3 individual — 

4 “(A)(i) is newly appointed as an employee of 

5 the Federal Government; or 

6 “(ii) is currently employed by the F^ederal Gov- 

7 ernment and moves to a new position in the same 

8 geographic area under circumstances described in 

9 regulations of the Office; or 

10 “(B) is currently employed 1)3^ the Federal Gov- 

11 ernment and must relocate to accept a position sta- 

12 tioned in a different geographic area. 

13 “(2) Except as provided b 3 " subsection (h), a bonus 

14 may be paid under this section only to an employee cov- 

15 ered by the General Schedule pay system established 

16 under subehapter III of chapter 53. 

17 “(c)(1) Payment of a bonus under this section shall 

18 be contingent upon the emplo 3 '’ee entering into a written 

19 service agreement to complete a period of employment 

20 with the agency, not to exceed 4 years. The Office ma}-, 

21 byr regulation, prescribe a minimum ser\dee. 

22 “(2) (A) The agreement shall include — 

23 “(i) the length of the required sendee period; 

24 “(ii) the amount of the bonus; 

25 “(iii) the method of payment; and 


•HR 1601 IH 
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1 “(iv) other terms and conditions under which 

2 the bonus is payable, subject to subsections (d) and 

3 (e) and regulations of the Office. 

4 “(B) The terms and conditions for paying a bonus, 

5 as specified in the sendee agreement, shall include — 

6 “(i) the conditions under which the agreement 

7 may he terminated before the agreed-upon sei'\dce 

8 period has been completed; and 

9 “(ii) the effect of the termination. 

10 “(3) The agreement shall he made effective upon cm- 

1 1 plo\nnent with the agency or movement to a new position 

12 or geographic area, as applicable, except that a service 

13 agreement with resi)ect to a recruitment bonus may be 

14 made effective at a later date under circumstances de- 

15 scribed in regulations of the Office, such as when there 

16 is an initial period of formal basic training. 

17 “(d)(1) Except as pro\dded in subsection (e), a bonus 

18 under this section shall not exceed 25 percent of the an- 

19 nual rate of basic pay of the employee at the beginning 

20 of the service period multiplied by the number of years 

21 (or fractions thereof) in the service period, not to exceed 

22 4 years. 

23 “(2) A bonus under this section may be paid as an 

24 initial lump sum, in installments, as a final lump sum 


•HR 1601 IH 
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1 upon the completion of the full sendee period, or in a eom- 

2 bination of these forms of payment. 

3 “(3) A bonus under this section is not part of the 

4 basic pay of an employee for any purpose. 

5 “(4) Under regulations of the Office, a recruitment 

6 bonus under this section may be paid to an eligible indi- 

7 vidual before that individual enters on duty. 

8 “(e) The Office may authorize the head of an agency 

9 to waive the limitation under subsection (d)(1) based on 

10 a critical agency need, subject to regulations prescribed 

11 by the Office. Under such a waiver, the amount of the 

12 bonus may be up to 50 percent of the employee’s annual 

13 rate of basic pay at the beginning of the service period 

14 multiplied by the number of years (or fractions thereof) 

15 in the sendee period, not to exceed 100 percent of the em- 

16 ployee’s annual rate of basic pay at the beginning of the 

17 sendee period. 

18 “(f) The Office shall require that, before paying a 

19 bonus under this section, an agency shall establish a plan 

20 for paying recruitment bonuses and a plan for paying relo- 

21 cation bonuses, subject to regulations prescribed by the 

22 Office. 

23 “(g) The Office raay^ prescribe regulations to carrj? 

24 out this section, including regulations relating to the re- 

25 pajment of a recruitment or relocation bonus in appro- 


•HR 1601 IH 
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1 priate eircimistances when the agreed-upon sennce period 

2 has not been completed. 

3 “(h)(1) At the request of the head of an Executive 

4 agency, the Office may extend coverage under this section 

5 to categories of employees within the agency who other- 

6 wise would not be covered by this section. 

7 “(2) The Office shall not extend coverage to the head 

8 of an Executive agency, including an Executive agency 

9 headed by a board or other collegial body composed of 2 

10 or more indhidual members. 

1 1 “§ 5754. Retention bonuses 

12 “(a) In this section, the term ‘employee’ has the 

13 meaning given that term under section 2105, except that 

14 such term also includes an employee described in sub- 

15 section (c) of that section. 

16 “(b) The Office of Personnel Management may au- 

17 thorize the head of an agency to pay a retention bonus 

18 to an employee, subject to regulations prescribed by the 

19 Office, if— 

20 “(1) the unusually high or unique qualifications 

21 of the employee or a special need of the agency for 

22 the employee’s services makes it essential to retain 

23 the employee; and 


•HR 1601 IH 
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1 “(2) the agency determines that, in the absence 

2 of a retention bonus, the employee would be likely to 

3 leave — 

4 “(A) the Federal sendee; or 

5 “(B) for a different position in the Federal 

6 sendee under conditions described in regula- 

7 tions of the Office. 

8 “(c) The Office may authorize the head of an agency 

9 to pay retention bonuses to a group of employees in 1 or 

10 more categories of positions in 1 or more geographic areas, 

1 1 subject to the requirements of subsection (b)(1) and regu- 

12 lations prescribed by the Office, if there is a high risk that 

13 a significant portion of employees in the group would be 

14 likely to leave in the absence of retention bonuses. 

15 “(d) Except as provided in subsection (j), a bonus 

16 may be paid only to an employee covered by the General 

17 Schedule pay system established under subchapter III of 

18 chapter 53. 

19 “(e)(1) Payment of a retention bonus is contingent 

20 upon the employee entering into a written ser\dce agree- 

21 ment with the agency to complete a period of emplojmient 

22 with the agency. 

23 “(2) (A) The agreement shall include — 

24 “(i) the length of the required sendee period; 

25 “(ii) the amount of the bonus; 
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1 “(iii) the method of payment; and 

2 “(iv) other terms and conditions under whieh 

3 the bonus is payable, subject to subsections (f) and 

4 (g) and regulations of the Office. 

5 “(B) The terms and conditions for paying a bonus, 

6 as specified in the sei’viee agreement, shall include — 

7 “(i) the conditions under which the agreement 

8 may be terminated before the agreed-upon sendee 

9 period has been completed; and 

10 “(ii) the effect of the termination. 

11 “(3) (A) Notwithstanding paragraph (1), a written 

12 sendee agreement is not required if the agency pays a re- 

13 tention bonus in biweekly installments and sets the install- 

14 ment payment at the full bonus percentage rate estab- 

15 li.shed for the employee with no portion of the bonus de- 

16 ferred. 

17 “(B) If an agency pays a retention bonus in aceord- 

18 anee with subparagraph (A) and makes a determination 

19 to terminate the payments, the agency shall pro\dde writ- 

20 ten notice to the employee of that determination. Except 

21 as provided in regulations of the Office, the employee shall 

22 continue to be paid the retention bonus through the end 

23 of the pay period in whieh such written notice is provided. 


•HR 1601 IH 



19 


15 

1 “(4) A retention bonus for an employee may not be 

2 based on any period of such service which is the basis for 

3 a recruitment or relocation bonus under section 5753. 

4 “{f)(l) Except as provided in .subsection (g), a reten- 

5 tion bonus, which shall be stated as a percentage of the 

6 employee’s basic pay for the service period associated with 

7 the bonus, may not exceed — 

8 “(A) 25 percent of the employee’s basic pay if 

9 paid under subsection (b); or 

10 “(B) 10 percent of an employee’s basic pay if 

11 paid xmder subsection (c). 

12 “(2) A retention bonus may be paid to an employee 

13 in installments after completion of specified periods of 

14 sendee or in a single lump sum at the end of the full pe- 

15 riod of sendee required by the agreement. An installment 

16 pajnnent may not exceed the product derived from multi- 

17 phdng the amount of basic pay earned in the installment 

1 8 period by a percentage not to exceed the bonus percentage 

19 rate established for the employee. If the installment pay- 

20 ment percentage is less than the bonus percentage rate, 

21 the accrued hut unpaid portion of the bonus is payable 

22 as part of the final installment payment to the employee 

23 after completion of the full sendee period under the terms 

24 of the service agreement. 


•HR 1601 IH 



20 


16 

1 “(3) A retention bonus is not part of the basic pay 

2 of an employee for any purpose. 

3 “(g) Upon the request of the head of an agency, the 

4 Office may waive the limit established under subsection 

5 (f)(1) and permit the agency head to pay an otherwise 

6 eligible employee or categoiy of employees retention bo- 

7 nuses of up to 50 percent of basic pay, based on a critical 

8 agency need. 

9 “(h) The Office shall require that, before paying a 

10 bonus under this section, an agency shall establish a plan 

11 for paying retention bonuses, subject to regulations pre- 

1 2 scribed by the Office. 

13 “(i) The Office may prescribe regulations to carry out 

14 this section. 

15 “(j)(l) At the request of the head of an Executive 

16 agency, tlw; Office may extend coverage under this section 

17 to categories of emploj^ees within the agency who other- 

1 8 wise W'ould not be covered by this section. 

19 “(2) The Office shall not extend coverage under this 

20 section to the head of an Executive agency, including an 

21 Executive agency headed by a board or otlier collegial body 

22 composed of 2 or more individual members.”. 

23 (2) TECHNia\L AND CONPOKMING AMEND- 

24 MENT. — The table of sections for chapter 57 of title 

25 5, United States Code, is amended by striking the 
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1 item relating to section 5754 and inseiting the fol- 

2 lowing: 

“5754. Kotoiitiou hotmsos.’'. 

3 (b) Reixmtation Payments. — S ection 407 of the 

4 Federal Employees Pay Comparability Act of 1990 (5 

5 U.S.C. 5305 note; 104 Stat. 1467) is repealed. 

6 (e) EFFBCTit'E Date and Appitcation. — 

7 (1) PlPFECTDTi DATE. — Except as proDded 

8 under paragraphs (2) and (3), this section shall take 

9 effect on the first day of the first applicable pay pe- 

10 riod beginning on or after 180 days after the date 

1 1 of enactment of this Act. 

12 (2) APlNJCATKtN TO AOREEMENTS . — A DiCruit- 

13 ment or relocation bonus senice agreement that was 

14 authorized under section 5753 of title 5, United 

15 States Code, before the effective date under para- 

16 graph (1) shall continue, until its expiration, to be 

17 subject to section 5753 as in effect on the day before 

18 such effective date. 

19 (3) APPiatttTlON TO AUiOWAN(;ES. — Payment 

20 of a retention allovi'ance that was authorized under 

21 section 5754 of title 5, United States Code, before 

22 the effective date under pai'agraph (1) shall eon- 

23 tinue, subject to section 5754 as in effect on the day 

24 before such effective date, until the retention allow- 
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1 anee is reauthorized or terminated (but no longer 

2 than 1 year after such effective date). 

3 SEC. 202. STREAMLINED CRITICAL PAY AUTHORITY. 

4 Section 5377 of title 5, United States Code, is 

5 amended — 

6 (1) by striking subsection (c) and inserting the 

7 following: 

8 “(c) The Office of Personnel Management, in con- 

9 sultation nith the Office of Management and Budget, 

10 may, upon the request of the head of an agency, grant 

1 1 authority to fix the rate of basic pay for 1 or more posi- 

12 tions in such agency in accordance with this section,”; 

13 (2) in sub-section (e)(1), by striking “Office of 

14 Management and Budget” and inserting “Office of 

15 Personnel Management”; 

16 (3) by striking subsections (f) and (g) and in- 

17 serting the following: 

18 “(f) The Office of Personnel Management may not 

19 authorize the exercise of authority under this section with 

20 respect to more than 800 positions at any 1 time, of which 

21 not more than 30 may, at any such time, be positions the 

22 rate of basic pay for which would othenUse be determined 

23 under subehapter II. 

24 “(g) The Office of Personnel Management shall con- 

25 .suit with the Office of Management and Budget before 
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1 making any decision to grant or terminate any authority 

2 under tliis section.”; and 

3 (4) in subsection (h), by striking “The Office of 

4 Management and Budget shall report to the Coin- 

5 inittee on Post Office and Civil Sendee” and insert- 

6 ing “The Office of Personnel Management shall re- 

7 port to the Committee on Government Reform.”. 

8 SEC. 203. CIVIL SERVICE RETIREMENT SYSTEM COMPUTA- 

9 TION FOR PART-TIME SERVICE. 

10 Section 8339(p) of title 5, United States Code, is 

1 1 amended by adding at the end the following; 

12 “(3) In the administration of paragraph (1) — 

13 “(A) subparagraph (A) of such paragraph 

14 shall apply to any sendee performed before, on, 

15 or after April 7, 1986; 

16 “(B) subparagraph (B) of such paragraph 

17 shall apply to all sendee performed on a part- 

18 time or full-time basis on or after April 7, 

19 1986; and 

20 “(C) any sendee performed on a part-time 

21 basis before April 7, 1986, shall be credited as 

22 service performed on a full-time basis.”. 


•HR 1601 IH 



24 


20 

1 SEC. 204. CORRECTIONS RELATING TO PAY ADMINISTRA- 

2 TION. 

3 (a) lx (iENERAIj. — Chapter 53 of title 5, United 

4 States Code, is amended — 

5 (1) iti section 5302, by striking- paragraph (8) 

6 and inserting the following; 

7 “(8) the terrn ‘rates of pay under the General 

8 Schedule’, ‘rates of pay for the General Schedule’, or 

9 ‘scheduled rates of basic pay’ means tlie unadjusted 

10 rates of basic pay in the General Scliedule as estab- 

1 1 lislied by section 5332, excludiiig- additional pay of 

12 any kind; and”; 

13 (2) in section 5305 — 

14 (A) by striking subsection (a) and insert- 

15 ing the following: 

16 “(a)(1) Whenever the Office of Personnel Manage- 

17 merit finds that the Government’s recruitment or retention 

18 efforts with respect to 1 or more occupations in 1 or more 

19 areas or locations are, or are likely to become, significantly 

20 handicapped due to any of the circumstances desci'ibed in 

21 subsection (b), the Office may establish for the areas or 

22 locations involved, with respect to indhiduals in positions 

23 paid under any of the pay systems referred to in sub- 

24 section (c), higher minimum rates of pay for 1 or more 

25 grades or levels, occupational groups, seiies, classes, or 

26 subdhisions thereof, and may make corresponding in- 
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1 creases in all rates of pay range for each such grade or 

2 level. However, a inininium rate so established may not 

3 exceed the maximum rate of basic pay (excluding any lo- 

4 cality-based comparability payment under section 5304 or 

5 similar provision of law) for the grade or level by more 

6 than 30 percent, and no rate may be established under 

7 this section in excess of the rate of basic pay payable for 

8 level IV of the Executive Schedule. In the case of individ- 

9 uals not subject to the provisions of this title governing 

10 appointment in the competitive .service, the President may 

1 1 designate another agency to authorize special rates under 

12 this section. 

13 “(2) The head of an agency may determine that a 

14 category of employees of the agenej^ will not be covered 

15 by a special rate authorization established under this sec- 

16 tion. The head of an agency shall provide written notice 

17 to the Office of Personnel Management (or other agency 

18 designated by the President to authorize special rates) 

19 w'hich identifies the specific category or categories of em- 

20 ployees that will not be covered by special rates authorized 

21 under tliis section. If the head of an agency removes a 

22 category of employees from coverage under a special rate 

23 authorization after that authorization takes effect, the loss 

24 of coverage will take effect on the first day of the first 

25 pay period after the date of the notice.”; 
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1 (B) in subsection (b), by striking para- 

2 graph (4) and inserting the following: 

3 “(4) any other circumstances which the Office 

4 of Personnel Management (or such agency as the 

5 President may designate) considers appropriate.”; 

6 (C) in subsection (d) — 

7 (i) by striking “President” and insert- 

8 ing “Office of Personnel Management”; 

9 and 

10 (ii) by striking “he” and inserting 

11 “the President”; 

12 (D) in subsection (e), by striking “basic 

13 pay” and inserting “pay”; 

14 (E) by striking subsection (f) and inserting 

15 the following: 

16 “(f) When a schedule of special rates established 

17 under this section is adjusted under subsection (d), a eov- 

18 ered employee’s special rate will be adjusted in accordance 

19 with conversion rales prescribed by the Office of Personnel 

20 Management or by such agency as the President may des- 

21 ignate.”; 

22 (F) in subsection (g)(1) — 

23 (i) by striking “basic pay” and insert- 

24 ing “pay”; and 
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1 (ii) by striking “President (or his des- 

2 ignated agency)” and inserting “Office of 

3 Personnel Management (or such agency as 

4 the President may designate)”; 

5 (G) by striking subsection (h) and insert- 

6 ing the followng: 

7 “(h) An employee’s entitlement to a rate of pay estab- 

8 lished under this section terminates when the employee is 

9 entitled to a higher rate of pay (including basic pay as 

10 adjusted to include any locality-based comparability pay- 

11 merit under section 5304 or similar provision of law).”; 

12 and 

13 (H) by adding at the end the following; 

14 “(i) When an employee who is receiving a rate of pay 

15 established under this section moves to a new official duty 

16 station at which different pay schedules apply, the em- 

17 ployee shall be entitled to the rates of pay applicable in 

18 the new pay area based on the employee’s position, grade, 

19 and step (or relative position in the rate range) before the 

20 movement, as determined under regulations prescribed by 

21 the Office of Personnel Management or other agency des- 

22 ignated by the President under subsection (a). Such pay 

23 conversion upon geographic movement shall be effected be- 

24 foi*e processing any other simultaneous pay action (other 

25 than a general pay adjustment). 
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1 “CD A rate established under this section shall be con- 

2 sidered to be part; of basic pay for purposes of subchapter 

3 III of chapter 83, chapter 84, chapter 87, subchapter V 

4 of chapter 55, section 5941, and for such other purposes 

5 as may be expressly pro\'ided for by law or as the Office 

6 of Personnel Management may by regulation prescribe.”; 

7 (3) in section 5334— 

8 (A) in subsection (b), by adding at the end 

9 the following: 

10 “If an employee’s rate after promotion or transfer is 

1 1 greater than the maximum rate of basic pay for the em- 

12 ployee’s grade, that rate shall be treated as a retained rate 

13 under section 5363. The Office of Personnel Management 

14 shall prescribe by regulation the circumstances under 

15 which and the extent to which special rates under section 

16 5305 (or similar provision of law) or locality-adjusted 

17 rates under section 5304 (or similar pro\ision of law) are 

18 considered to be basic pay in applying this subsection.”; 

19 and 

20 (B) by adding at the end the following: 

21 “(g) When an employee moves to a new official duty 

22 station at which different pay schedules apply, the em- 

23 ployee shall be entitled to the rates of pay applicable in 

24 the new pay area based on the employee’s position, grade, 

25 and step (or relative position in the rate range) before the 
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movement. Such pay conversion upon geographic move- 
ment shall be effected before processing any other simulta- 
neous pay action (other than a general pay adjustment).”; 
(4) in section 5361 — 

(A) by striking paragraphs (3) and (4) and 
redesignating paragraphs (5) through (7) as 
paragraphs (3) through (5), respectively; 

(B) in paragraph (4), as redesignated, by 
striking “and” at the end; 

(C) in paragraph (5), as redesignated, by 
striking the period and inserting a semicolon; 
and 

(D) by adding at the end the following: 

“(6) ‘rate of basic pay’ means — 

“(A) the rate of pay prescribed by law (in- 
cluding regulations) for the position held by an 
employee before any deductions or additions of 
any kind, but including — 

“(i) any applicable locality-based pay- 
ment under section 5304 or similar provi- 
sion of law; 

“(ii) any applicable special salary rate 
under section 5305 or similar provision of 
law; and 
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1 “(iii) any applicable existing retained 

2 rate of pay established under section 5363 

3 or similar provision of law; and 

4 “(B) in the case of a prevailing rate em- 

5 ployee, the scheduled rate of pay determined 

6 under section 5343; 

7 “(7) ‘former highest applicable rate of basic 

8 pay’ means the highest applicable rate of basic pay 

9 payable to the employee immediately before the ac- 

10 tion that triggers pay retention under section 5363; 

1 1 and 

12 “(8) ‘highest applicable basic pay rate range’ 

13 means the range of rates of basic pay for the grade 

14 or level of the employee’s cuiTent position with the 

15 highest maximum rate, except as otherwise provided 

16 in regulations prescribed by the Office of Personnel 

17 Management in cases where another rate rangx^ pro- 

18 \ddes higher rates only in the lower portion of the 

19 range.”; 

20 (5) in section 5363 — 

21 (A) in subsection (a), by amending the 

22 matter following paragraph (4) to read as fol- 

23 lows: 

24 “is entitled to pay retention under the conditions set forth 

25 in this section. Notwithstanding any other pro\lsion of 
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1 law, this section may not be applied to employees whose 

2 rate of basic pay is reduced solely because of the recompu- 

3 tation of pay upon movement to a new official duty station 

4 at which different pay schedules apply. WTien a geographic 

5 move is accompanied by a simultaneous pay action that 

6 reduces the employee’s rate of basic pay after the employ- 

7 ee’s pay has been recomputed to reflect the geographic 

8 move, this section shall be applied, if otherwise applica- 

9 ble.”; and 

10 (B) by striking subsections (b) and (c) and 

1 1 inserting the following: 

12 “(b)(1) If an employee is entitled to pay retention 

13 under subsection (a), paragraphs (2) and (3) shall apply 

14 in determining the employee’s rate of pay: 

15 “(2) If the employee’s former highest applicable rate 

16 of basic pay is less than or equal to the maximum rate 

17 of the highest applicable basic pay rate range for the em- 

18 ployee’s current position, the employee is entitled to the 

19 lowest payable rate of basic pay in that rate rairge that 

20 equals or exceeds the former rate, and pay retention 

21 ceases to apply. 

22 “(3) If the employee’s former highest applicable rate 

23 of basic pay exceeds the maximum rate of the highest ap- 

24 plieable basic pay rate range for the employee’s current 
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1 position, the employee is entitled to a retained rate equal 

2 to the lesser of — 

3 “(A) the employee’s former highest applicable 

4 rate of basic pay; or 

5 “(B) 150 percent of the maximum rate of the 

6 highest applicable basic pay rate range for the ern- 

7 ployee’s position. 

8 “(c) An employee’s retained rate shall be increased 

9 at the time of any increase in the maximum rate of the 

10 highest applicable basic pay rate range for the employee’s 

1 1 position by 50 percent of the dollar increase in that max- 

12 imum rate. 

13 “(d) The rate of pay for an employee who i.s receiving 

14 a retained rate under this section and who is moved to 

15 a new official duty station at which different pay schedules 

16 apply shall be determined under regulations prescribed by 

17 the Office of Personnel Management consistent with the 

18 puiposes of this section. 

19 “(e) A retained rate shall be considered part of basic 

20 pay for purposes of this subchapter and for purposes of 

21 subchapter III of chapter 83, chapters 84 and 87, sub- 

22 chapter V of chapter 55, section 5941, and for such other 

23 purposes as may be expressly pro\ided for by law or as 

24 the law or as the Office of Personnel Management may 

25 by regulation prescribe. For other purposes, the Office 
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1 shall prescribe by regulation what constitutes basic pay 

2 for employees reeeixing a retained rate. 

3 “(f) Subsections (a) through (e) do not apply (or shall 

4 cease to apply) to an employee who — 

5 “(1) has a break in service of 1 workday or 

6 more; 

7 “(2) is entitled by operation of this subehapter 

8 or chapter 51 or 53 to a rate of basic pay which is 

9 equal to or higher than, or declines a reasonable 

10 offer of a position the rate of basic pay for which 

11 is equal to or higher than, the rate to which the em- 

12 ployee is entitled under this section; or 

13 “(3) is demoted for personal cause or at the 

14 employee’s request.”; and 

15 (6) in section 5365(b) by inserting after “provu- 

16 sions of this subchapter” the following: “(subject to 

17 any conditions or limitations the Office may estab- 

18 lish)”. 

19 (b) Special Rates for Law Enforcement Offi- 

20 CERS. — Section 403(c) of the Federal Employees Pay 

21 Comparability Act of 1990 (5 U.S.C. 5305 note; Public 

22 Law 101-509) is amended by striking all after “provision 

23 of law)” and inserting “and shall be basic pay for all pur- 

24 poses. The rates shall be adjusted at the time of adjust- 
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1 merits in the General Schedule to maintain the step link- 

2 age set forth in subsection (b)(2).”. 

3 (c) Pay Retention. — S ubject to any regulations the 

4 Office of Personnel Management may prescribe, any em- 

5 ployee in a covered pay schedule who is receiving a re- 

6 tained rate under section 5363 of title 5, United States 

7 Code, or similar authority on the effective date of this Act 

8 shall have the pay of that employee converted on that date. 

9 The newly applicable retained rate shall equal the formerly 

10 applicable retained rate as adjusted to include any applica- 

11 ble locality-based payment under section 5304 of title 5, 

12 United States Code, or similar provision of law. Any em- 

13 ployee in a covered pay system receiving a rate that ex- 

14 eeeds the maximum rate of the highest applicable basic 

15 pay rate range for the employee’s position (as defined 

16 under section 5361(8) of that title, as amended by this 

17 Act) under any authority shall be considered to be receiv- 

18 ing a retained rate under section 5363 of that title. 

19 TITLE III—REFORMS RELATING 

20 TO FEDERAL EMPLOYEE CA- 

21 REER DEVELOPMENT AND 

22 BENEFITS 

23 SEC. 301. AGENCY TRAINING. 

24 (a) Training To Accomplish Performance 

25 Plans and Strategic Goals. — Section 4103 of title 5, 
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1 United States Code, is amended by adding at the end the 

2 following: 

3 “(c) The head of each agency shall — 

4 “(1) evaluate each program or plan established, 

5 operated, or maintained under subsection (a) with 

6 respect to accomplishing specific performance plans 

7 and strategic goals in performing the agency mis- 

8 sion; and 

9 “(2) modify such program or plan to aceom- 

10 plish such plans and goals.”. 

1 1 (b) Agenct Training Officer; Specific TejUning 

12 PROGR.VMS. — 

13 (1) In general. — Chapter 41 of title 5, United 

14 States Code, is amended by adding after section 

15 4119 the following: 

16 “§ 4120. Agency training officer 

17 “Each agency shall appoint or designate a training 

18 officer who shall be responsible for developing, coordi- 

19 nating, and administering training for the agency. 

20 “§ 4121. Specific training programs 

21 “In consultation with the Office of Personnel Man- 

22 agement, each head of an agency shall establish — 

23 “(1) a comprehensive management succession 

24 program to provide training to employees to develop 

25 managers for the agency; and 
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1 “(2) a program to piwade training to managers 

2 on actions, options, and strategies a manager may 

3 use in— - 

4 “(A) relating to employees with unaeeopt- 

5 able performances; and 

6 “(B) mentoring employees and improving 

7 employee performance and productivity.”. 

8 (2) TECHNICjtl., AND C()NPORMIN(i .\MEND- 

9 MENT. — The table of sections for chapter 41 of title 

10 ,5, United States Code, is amended by adding at the 

1 1 end the following: 

“4.120. Agency training officer. 

“4121. Spocitie training pro^ains."’. 

1 2 SEC. 302. ANNUAL LEAVE ENHANCEMENTS. 

13 (a) AcitRUAij OF Leave for New.y Hired Fed- 

14 ERiVL Employees With Qualified Experience. — 

15 (1) In oeneilh.. — Section 6303 of title 5, 

16 United States Code, is amended by adding at the 

17 end the folloAving; 

18 “(e)(1) In this subsection, the term ‘period of quali- 

19 fied non-Federal ser\dce’ means any equal period of serace 

20 performed by an individual that — 

21 “(A) except for this subsection would not other- 

22 wise be service performed by an employee for pur- 

23 poses of subsection (a); and 

24 “(B) was performed in a position — 
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1 “(i) the duties of which were directly re- 

2 lated to the duties of the position in an agency 

3 that such individual holds; and 

4 “(ii) which meets such other conditions as 

5 the Office of Personnel Management shall pre- 

6 scribe by regulation. 

7 “(2) For purposes of subsection (a), the head of an 

8 agency may deem a period of qualified non-Federal sendee 

9 performed by an individual to be a period of service per- 

10 formed as an employee.”. 

11 (2) Effectr^ date. — T his section shall take 

12 effect 120 days after the date of enactment of this 

13 Act and shall only apply to an indmdual hired on 

14 or after that effective date. 

15 (b) Senior Executrt*: Service Anneal Lea\T5 

16 Enilancements. — 

17 (1) In general. — S ection 6303(a) of title 5, 

18 ITnited States Code, is amended — 

19 (A) in paragraph (2), by striking “and” at 

20 the end; 

21 (B) in paragraph (3), by striking the pe- 

22 riod at the end and inserting “; and”; and 

23 (C) by adding after paragraph (3) the fol- 

24 lowing; 
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1 “(4) one day for each full biweekly pay period 

2 for an employee in a position paid nnder section 

3 5376 or 5383, or for an employee in an equivalent 

4 category for which the minimum rate of basic pay is 

5 greater than the rate payable at GS-15, step 10.”. 

6 (2) RegtjUcVTIONS. — Not later than 120 days 

7 after the date of enactment of this Act, the Office 

8 of Personnel Management shall prescribe regulations 

9 to carry out the amendments made by this sub- 

10 section. 

11 (3) EPFECTmE DATES. — 

12 (A) In OENERttL. — Paragraph (1) shall 

13 take effect 120 days after the date of enact- 

14 ment of this Act. 

15 (B) Regulations. — Paragraph (2) shall 

16 take effect on the date of enactment of this Act. 

O 
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108th congress 
2d Session 


H. R. 3737 


To increase the minimum and maximum rates of basic pay payable to 
administrative law judges, and for other purposes. 


IN THE HOUSE OP REPRESENTATR^S 

January 28, 2004 

Mrs. Jo Ann DAtris of Virginia introduced the followng bill; which was 
referred to the Committee on Government Reform 


A BILL 

To increase the minimum and maximum rates of basic pay 
payable to administrative law judges, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 titles of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Administrative Law 

5 Judges Pay Reform Act of 2004”. 

6 SEC. 2. INCREASED LIMITS. 

7 (a) Basic Pay. — Section 5372(b)(1)(C) of title 5, 

8 United States Code, is amended by striking “level IV” 

9 each place it appears and inserting “level III”. 
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1 (b) Locality-Based Comparability Pay. — F ara- 

2 gi'apli (2) of section 5304(g) of title 5, United States 

3 Code, as amended by section 1125(a)(1)(A) of the Na- 

4 tional Defense Authorization Act for Fiscal Year 2004 

5 (Public Law 108-136), is amended to read as follows; 

6 “(2) The applicable maximum under this subsection 

7 shall be — 

8 “(A) level III of the Executive Schedule for — 

9 “(i) positions under subparagraph (A) or 

10 (C) of subsection (h)(1); and 

11 “(ii) any positions under subsection 

12 (h)(1)(D) which the President may determine; 

1 3 and 

14 “(B) level II of the Executive Schedule for posi- 

15 tions under subsection (h)(1)(B).”. 

16 (c) Technical Correction. — Section 

17 5304(h)(2)(B)(i) of title 5, United States Code, as amend- 

18 ed by section 1125(a)(l)(C)(i)(II) of the National Defense 

19 Authorization Act for Fiscal Year 2004 (Public Law 108- 

20 136), is amended by striking “(vii)” and inserting “(vi)”. 

21 (d) AI’PLICABILITY. — 

22 (1) In general. — The amendments made by 

23 this Act shall — 

24 (A) for purposes of computing any rate of 

25 compensation for service performed in any pay 
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3 

1 period beginning before the date specified under 

2 paragraph (2), be treated as if they had never 

3 been enacted; and 

4 (B) for purposes of computing any rate of 

5 compensation for service performed in any pay 

6 period beginning on or after the date specified 

7 under paragraph (2), take effect as if included 

8 in the enactment of Public Law 108-136. 

9 (2) Date specified. — The date specified 

10 under this paragraph shall be the earlier of — 

1 1 (A) the first day of the first pay period be- 

12 ginning at least 90 days after the date of the 

13 enactment of this Act; or 

14 (B) such other date (not earlier than the 

15 date of the enactment of this Act) as the Office 

1 6 of Personnel Management may determine. 

O 
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II 


Calendar No. 428 

108th CONGRESS ^ I OA 
2d Session 

[Report No. 108-223] 


To proOde for reform relating to Federal emplojinent, and for other purposes. 


IN THE SENATE OF THE UNITED STATES 

Januaey 9, 2003 

Mr, VoiNOMCH introduced the following bill; which vras read twice and 
referred to the Committee on Governmental Affairs 

January 27, 2004 

Reported by Ms. Collins, with an amendment 

[Strike out all after the enacting clause and insert the part printed in italic] 


A BILL 

To provide for reform relating to Federal employment, and 
for other purposes. 


1 Be it enacted by the Senate and House of Representa- 

2 t ives of the United States of America in Congress assembled, 

4 cj F f TTON 1 S F fOPT TTTT. K- TA RT.F OF (iO NT FN T S 

^ X O X X VFXC X X X X X J t y XTXXXX JJ J VXX X X Or. 

4 S hort Title. — T his Act may he ehed as the 


5 




7 


8 

9 

10 

11 

12 

13 

14 

15 

16 


Chapter 47 of title §7 United States Code, is amend - 


« section 4 701 — 
fAf » subsection fa) — 
fif by striking “(a)”; 
fii) by striking- p a r agraph flf and in- 
serting the follo\\dng: 

%gcney’ means an E j coeutivc a geney and 
any entity ^»t is subject to any proAosion of this 
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1 ^ strilcmg ‘Conduct a«d: 

2 d a aeR S fe p ttti o n prej e e ta- and im e rt i ng 

3 “ e oHdae t ; m e diiy, aad cvalaadc demoHstra - 

4 tk« projoets”; 

5 {«) hy striking ^ including aay law of 

6 regulation relating to — - and aH that fel- 

7 Iowa and inserting a period, - and 

8 4di) by addhtg at the end the fel- 

9 lowing t - ‘The deeialon to initiate ©r modiiy 

10 a p r o j e c t andc r this a c e t io n a ha ll be mad e 

11 by the Offiee.” ; 

12 (Sj by striking subsection 4bj and insert- 

13 ing the f o ll e wing : 

14 Before conducting or e n t e ri n g into ai^ agree- 

15 naent or ee n trae t to e onifa e t; a demonst r a t io r a projeet,- the 

1 ^ r>/-t nil * >T» 

1 VJ oTittfl vIUSUI U 

17 that each prc j eet has a plan whi e h de- 

18 aeribcs — 

‘ - ^ ■ A) its pa t ^^ ese^^ 


19 

20 
21 
22 

23 

24 

25 


‘ - MB) the employees to be covered; 

‘ -MB ) its antieipated oat e omes and re a onree 
mplieation s , inehiding how the project r elate s 
to e a rt ying oat the agency’ s str a t e gk-! plaip in- 
c l uding meeting {airformance goals and objee- 
tives^ and aeeompliahing its mission ; 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


••{!)) the pc f goHHel policies a«4 proccdupcs 
the p r oject will «se thet differ from those other- 
wise available aod applicable, ine t od i Bg a spe- 
eifie fr itatio - H of any p re vis io fts of lawy rale, or 
rega l ati o a to be waived aad a s peeifie deserip - 
tioa of ai^ contemplated aetien for whieh there 

its ct IctUtl t/l ojStTdiiC ntf 

“(E) the method of evaluating the project; 

and 

“(F) the agency’s system for ensur i ng that 
the project is implemented in a manner eon- 

notifieation of the proposed project to em- 
ployccs who are likely to he affected by the proje e t ; 

an app r opriate eemment period ; 

^^(4) pnbl ie at i en of the final plan in the Fe d e r al 
Begistcr ; 

notifieation of the final projeet at least 90 
days in advance of the date any project propo s ed 
under this section is to take effect to cmplovccs who 


are likely to be affected by the p r oj e et; 

publication ^ any subsequent modification 
m tlic cdcral ltc^;i3t^jii*; a^nd 

^^7} notification of any subsequent modification 
to employee s who are included in the projeet:- ; 
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1 m « subacetion {eh- 

aaiUlftOaaKajjJli / 'f \ j y-> 

\i / Uj tytmciiig ^Jtti ogi xijpii \ i 7 tttrtt trt" 

3 se rtmg the following ; 

4 any {M* e¥i 3io ' n of chapter or a abpart €1 

5 of part iH of this title;^ 

6 ^ redesignating p ar a ^aphs (4) 

7 and f#} as paragr a p hs (d} and r espee - 

8 tively; 

9 {iii) by inserting after paragraph 4®^ 

10 the following : 

^ 70/10 70K1 ^ loc^.o. 

\^TC/ kSUV^i-iuii ToTTcry I ou i j trr t uuuj 

12 the Ethics in G r overnment Aet of 197 8 (§ 

13 Appdr^ and 

14 (rt) in paragraph (dl as red e s iffli a ted ; 

15 by striking “paragraph (dir 43 )t ^ 

16 this sub s ection; ©rt^ and inserting “para 

17 g raph s fi) throu^t (S);’’ ; 

18 fH) by s triking subseetions 4# and (e) and 

19 in s erting the following : 

20 “(d)(1) Uidcs s terminated at an earlier date in ae- 

21 eordanee with this section, each demonstration project 

O’*? r\4-r\ 4-l-» fl 4-li-» I-L 1 /~1 ■»« //I l-« ^ 

oTXttXi t/'^X XilxXiCXbG7 XX v vXH7 v^XlUT TTt T7xxv? i vX” V GilXl IXv/X Iv/i-X RXX^^^XiXXlxXX^f 

/ ^ 4- to «-v /"I ottIot <o1o 4-I-» r\ yv-w/o-myo^l- 4-r> y\4-4-^ j->4- 

VJXl vl XU vXtXX/C \J11 VV llXXyXl vlXU IJX LyXvv!Ti TJctlCvoS XJXHJC’L. 

24 ^^43) Before the end of the &-ycar period beginning 

25 on the date on which a demonstration project takes effect, 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


10 

tfee amount ©f tfee bonus ; 

■- ( ■■ iii) tbe method of pa>Tncnt; and 
“ ■(ff) other terms and conditions under which 
the bonus is payable, subjetd to s ub s ections (d) and 

I »-> /d i 4- 1 y-v ^ j-v4- /■» / /->yi 

^ l_y ^ ^1/1 l\_l X vJ- vA X cX ri o v/X Xllv.- X X j • 

4%e terms and conditions for paying a bonus - , - 

the eo nditioH s under which the agreement 
may be terminated before the agreed-upon service 
period has been completed; and 

^hii} the e ffect of the termination: 

^^(84 The agreement shall be made effective upon em- 
ployment with the agency or movement to a new position 
or geograph ie a rea, as ap p h eabl er except that a semee 
agreement with respect to a recruitment bonus m^ be 
made effeet - ive at a l ater date under ei reumstanecs de- 
ser i bed in regulations of the Office, such as when the r e 

-1 f--1 ^ -■ 4-t I ^ ^4- 4-y-fc 1 t-fc ^ i-ii ^ 4- i -fc-fc -1 

lo XX XX XXXX vXXXX ^J\J- X XX/ vX vXX XvXX IXXXXX XXxXolXj X/X XXll xxxx^^* 

‘Hd)(l) - Except as provided in subsection -(ei^ a bonus 
under this s ection sha ll not exceed percent of the an- 
nual rate of ba sic pay of the employee at the b eginning 
of the service pe r io d multiplied the number of years 
ior fractions tberesif) in the scisiec p eriod, not to e xcee d 

yUxn o . 
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11 


1 ^ ^ / O ^ A i't n-»-» ^ f\-n 4 - h .-\ y vA f> -¥ t !-»/-> 1 ^^ t-> » /-I fv r-i ft n 

y ^ A I./V.1 1 1 1 ly Hxlt_i\.JX trUtj Tjv^T^vXv/xT 1 i m \ HiJ' LliXlvl HX i. 

2 t-i=ftfektl hmp amt-; m mst - aH - Rte - Hte; as a fetal l a m p amt 

3 t-i t - 1 ft x'^ ft ft-ftytT ft I /ft- 1 ft f-t-t- 4- ft -X-i-i 1 1 <-N ft t-rt Tt ft ft t-t f\-vtn ft f 3 ft>t 1 v-t XI. ft ft ft-t 

IX11\_1X1 1/xXv^ \"\Xi XlXXlvf LX \^X J. vX L LXIXJ- X LIXX oOX \ lv2 v2 XX vJ X 11X\-X^ IXx XXI cX v^tXXi X ” 

4 L-t t t-t ft 4- 1 ft 1ft ft 4- 4- X\ ft ft X ft tittf tft ft ft 4- tt ft -t ttt-trt ft -ft 4- 
XX XX 1 cX X IvXXX vTjT lx Xv-oXJ- LXJ X X XXo tXX ^cX y f XXLJi 1 X< • 

5 A hamis aitdcr feis section is not part ©t fee 

6 Xt ft ftt ft t-t ft-tr r ft 4- ft -»-t ft-m-tt ft I ft-r t-ftft -r-ft vt ft t-t ft- t^-t t ttyt ft ft ft 

IXtXtjit-f 2,/tl^y XXt tXTT Lf i IX^XXvX^ VfXf XvXr tXXXy J../ LXX J/v*t5tr. 

7 ^^44) Under rognlations of fee Offic e , a rcemitment 

8 bonas under feis section may fee paid to an eligible indi- 

9 TT1 flit ft I it ft 4- ft -Mft 4- Xt ft -4- ttltfX-ttTifitt ft I ftt-v4- f tttft ft *-t f J tl 4-tl T 

V ILX LXXXi XX V- XvXX Xf LXXcX X- 1 X XvX 1 V XLl IXcl X L. XX LX"! o vXX X XX IX L- V ■ 

10 ^^(e> 5%e Office may authorize fee head of an ag -eney 

1 1 to warte fee limitation under subsection (d){ 1) based on 
12 a critical agency need, subject to regulations prc s ei'ibcd 
13 by fete Office. U nd er sneh a waiver, fee amount of fee 
14 bonus may fee op to oO per c ent of fee employee’s anint a l 
15 rate of basic pay at fee beginning of fee ser vi ee period 
16 mult i plied fey fee mimfeor of years for fractions thereof) 
17 in the servic e period, not to exceed 400 percent of fee em- 
18 ployeUs annual rate of ba sic pay at fee beginning of fee 

1 y 3X.X VJX'IX ■pCTTttttT 

20 fef) ¥fee Office sfeaH luquirc tfeafe before paying a 
21 bonns under this section, an agency sfeatl establish a plan 

23 cation bona s e s^ s ubject to regulations prescribed by fee 
24 Offiem 
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tbe Office «iay extend > 


nn d e f this acetic 


8 tc eatcgerics of employees within the ftget 

9 T-»r» IITJ-V-I » I ^4 x->.-4- l-vz-t -hV^ » t-, i~i t-Mt-t 

vV lidv W vJ lillvi. TIvTC IJxJ' V (.iU U V Llllci oLiU Llv'il. 

10 The Office shall not extend eoverc 

11 of ftft Executive agency, including an E* 
12 headed by a board or other collegial b ody 

14 ^ 5754. Retention bonuses 


TTtLa rf"l4- 

wriv umcr" 


^ l-» <-j 

ULLvi iix^TXxx 


agency 


^ / f t Y y.v-v 4-i^ 1 1-« 
\ ct / xTI blilo 


TJ TTtt? “T ITl ^ 


Vt It <~i 4- It 

TTCtCi LliU 


16 meaning given that term under s eet - ion a iOh- , - except that 

17 such term also meludca an employee described in snh- 

18 section fel of that section. 

19 ^hb) The O ffice of Personnel M anagement nmy an- 

20 thorizc the head of an a gency to pt^ a retention b onus 

21 to an emp l oyee, s ubject to r egulations prescribed by the 

22 Officer ifi- 


^the^ 


of the 


msually hi^ or unique qu 
or a special need of the 
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13 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


tlie cmploycc’a acrvieca make s it es s eati al t© rctaia 

LllU tril 1 UC y tETitt 

tfee a^eaey de teamm e s tbe% » the abscnee 
©f a retention bonus, the employee would be t i h oly t© 
leave — 

^ ^ ^ A \ 4-V\ n J yy ».«/-» 1 n . ntn 

bllU X' III »J\jr viXC- j Ui 

“( ■ B) fee a differ e nt po s it io H in the Pedeml 


serv i ee under eondition s described in regulo - 
tiens ©f the Office. 

^ifef 9%e Office may authorize the hea d ©f an agency 
11 t© pay retention bonuses t© a grou p ©f employees in 4 ©r 

X M iJlOx V/ (jcXHJ^Oi loy V 7 I j 4 (jyi vioiiy i ii oi ii 101 x ii^i iiu ttidtssy 

13 sub g cct t© the requirements ©f s ub s ecti o n (b)(1) and rega- 

H I t -1 Vv.y^ yd VtT r 4 - Vv ^ « 4 - 4 l-\ t n ^ It ■« 4 It 4 

TcrtTtTTRj U1 UiSL*! lULLl tTT tll" Tt tllUl v TtJ tt 111^11 mSiv VTTtn: 

15 a s ignificant porti o n ©f employees in the g r ou p would be 

1 ^ !■« Ty ^ItT 4r-w I /tftt-f i«-\ 4 It /t t-v r\n v-v4 *»«t4 4-« r-ktt mi 

1 \j Jllivvil^ t\7 l\3li » XIl vTT^ CCsTIjdlv^ vT iCvCTTUTvTiT TTTTXITTovToT 

17 ^^(d> Bxeop t as provided in subscetion a bonu s 

18 may be paid only t© an e m p loye e covered by the General 
19 Schedul e pay sy s tem established under subehapter ffl ©f 
20 chapt er idr 

21 “(e)(4) Fa;vTncnt ©f a retention bo nu s is contingent 

22 upon the employ ee enteri n g int© a written service agr ee- 
23 meet with the agency t© eemplet e a perio d ©f < 

■«TrT 4 l-t 4 '^ ^ j-t f|af>Y 1 

tLi^ vv iLii. biiu ti^vim^Tjrr 

25 “(3)(A) The < 
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14 

1 the length ef the required service period; 

2 the amouKt e# the bonus ; 

3 “(iii) the m e th e d ef payBaeRt ^ aad 

4 - ‘(tv) other terma aft4 e ondit io H a under whi e h 

5 the h<iiu ia ta payable, aubjeet te aabacctiona and 

6 (g) and regalation a of the Offiee. 

7 ‘‘(B) The terma and eonditiona for paying a benn a ; 

8 «~> f» .<■>■» 4-1 r\j-i 4’1^ y-w r\ <->/■> >-«/% 4 «-.!-> j -»11 -■■»-» 1 -■ -* ^ r\ 

tXo TSjTCvTTXlXTi TIT cTTv? iSL-l V j SflUIi 

9 the eonditiona under which the agreement 

10 may be terminated b efore the agreed - upon a erviee 
11 period haa be e n completed; and 
12 ^^(n) the effect of the termination. 

13 “(3)(A) N otw i thatanding paragraph fldr ® witten 

14 service a geeem e nt is not required if the a g ency pays a re- 
15 t e nti o n bonus in biweekly inatallmcnta and sets the i natall - 
16 ment payment at the hdi bonus pereentage rate e atab - 
17 hshed for the emp l oyco with no portion of the bonus de- 
18 ferred. 

19 - (B ) if an agency pays a retention b onus in aeeord- 

20 enee with s ubparagraph fA) and makes a determination 
21 to terminate the payments, the agency shah prov i de writ- 
22 ten notice to the e mployee of that determination. Except 
23 as provided in regulations of the Office, the employee shad 
24 eentinuc to be paid the r et e tition b onus th rough the end 
25 of the p^ period in whieh sueh w ritten notice is provided. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


15 

A peteBtiaH : bwiits fep aa employee may not be 

l-vQ y j-i-TTi ral-^ tTri-t i 1 1-\ 4-t-» c\ 

I.l^k3\3v4 \91 4 clitly 1 Uv4. OX. oU V/XX o\3X V Xv3v3 \ v XX Xv!/X X lo LlXtll OcLollj XOx' 

tiea boRBS; which shah be stated as a po f e e irtage af the 

l-'vl 'rr\ ft V-\ r-^ •%rx -bXx /-> -w-^ ^wa j~\ ^ rfar^f->y-v^a<-a4-y~>^ 

OXIipiO^ CO o OttolC X.Ui Clio oOi VXOO jjtTixtjxt tiooUdlX/bOvl V \ 1 Lll 

4- ifa O ^■a’kfa l-i -v^.-k f\ -r /-v4- ■~\ar y~, i-\ .4 

viXy? R?v/XlXXyjlj iiT!/v 

3a percent of the employee’s basic pay if 
paid a n der subsection fb); or 

“ ( B) 40 percent of an e mp l oyee’s ba s i c pay if 
paid under sub s ection fefr 

■^H3f A retention bonus may be paid to an employee 
in installments after compl e t i on of sp e c i fied periods of 

/V ^ y-TT 1 ^ nttt y y/y t\ ywt /-v IlM rntm ^-L/y f» A 4 Vt /-> ■-vw» ^ <~v4- 4 l-y 4-i-» I 1 tn.J\ 

tSvlr ICC or Tit tt otTTgtt? ItrTit^y oUllX Ht vlXv CllLl t/t LHC 1.LIX1 

md of service required by ftm agreement. An installment 
payment may not Ciseeed the product derived f ro m multi - 
plying the amount of basic pay earned in the installment 
period % a percentage not to exceed the b o nu s percentage 
rate e s tabl ish ed for the employee, ff the m s t ai bn e n t pay- 
ment percentage is less then the bonu s percentage rate^ 
the ac cr u e d but unpaid portion of the bonus is paya Me 
as part of the final in s ta ll me n t payme nt to the employee 
after completi o n of the fah service period under the te rm s 

vTi LI iC • 
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16 

1 A i- ete ft t w H i betHis is «et part ©f tiie bas i e pay 

2 r\.r ^ I ✓^'wr/\/~k 4-f\n ▼ y a-\ 

v7i cXiX UiJ l,|^/lvljyv7vJ l.v?l iXiJ^jr |!?trTj7\??l5v?T 

3 Upon the request a# the h e a4 of aa agoitey - , the 

4 Q-ffiee taay waive ibe limit cstablighcd aad e r sabsc e tion 
5 ( f H l-) aad permit tbe agency h e ad t© pay an a thcrwisc 
6 elig i ble empteyee or e a - tcgot^" ©€ employcca r e t ention ba- 
7 Bases at ap ta 50 percent af basie pay^ based an a eritieal 
8 ageney needr 

9 ^^{h) The Office sha l l require that, before paying a 

10 bonus under this section, an agency shah establish a plan 
11 far p ay i i t g retention bonu s e s , subject ta regulations pre- 

1 / i-v yd T w -4- t-v ^ / 1 j-i ^ 

tStJTtTTtrtx fcftc TTttTtfrrr 

13 ¥he OMee may prescribe r e gulations ta earty out 

14 this se e ti a n. 

15 “ ( j - Kd) At the re qu es t af the head af an Executive 

16 agency, the Office may e xtend coverage under this se ction 
17 ta categories af employees within the agency udm ether - 

I X Tin IIT/TIT 1 ^ <->4 V-> tki r -i-l-Tin t-m yid - 1 ^ 

A O W io\3 VV V/ Ll-lvd xivTv L»\7 Civ/ ▼ IJ-X \7U. l_l V LlHo o vtw !£• 

19 dhie Office shall not e xt et ^d e a verage u nder this 

20 s ec t ion t© the heed ©f an Executive ag e imy, including an 
21 Executive a g e n cy ht mied by a board ar other collegial body 
22 ee mposed ©f 3 ©r more i nd i vidual m e mbers.”. 

23 fS) TB< 7 tINICAL ANB e ONPORMINO AMBND - 

24 MBNT. — The taMe af s e c tions far c hapter §7 af title 

25 United States Oodc, is am e nded by s triking the 
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18 

1 aaee is reauthorized er terminated {teut »© long e r 

2 4-1-j ct t t I -T m c\ \% n 4-4- ft-vt ■"in /-> n r /-\ /-I ft 4-/-^ 1 

TTxitXTT iL ^ v-'tXl cvJl L*\>i *3 Uv/Jl I vil-l-v^vi wl V v-- vl.4X vU- J V 

4 Seetien 63 - ?? ' of title 6^ United States Code, is 
5 amended — 

6 {44 % striking subsection {e} and inserting the 

7 following : 

8 ^^(e) The O ffic e ef Personnel Management; in eon- 

9 sultation with the Office ef Management and Biidg(‘t. 
10 may - ; upon the request of the h ead ef an agency, grant 

l-» <-i v>j4-T-r 4-y-^ -l-wtT 4- 1-» j-L-t- 1 ^ irvt-vTT 1 -*-w-v 

vtTiXnrivmvj^' X/Vx xx!?v TrTXv7 \J f IjxJ'lSivT xjc*r^ Ia7!i i \If!l xxIvlX v/ 

1 O 4^t e•^tr^r^ /-> rw «->»■-» y^<-» r-. /t 

X XXxJIlo IIX oTtvTTT tX^XJllUJy XXX tXviXl-vXi XXtlXlX-'X’ vV X LIX LXllo oL-ULlUXI. ^ 

13 434 in subsection (c)(1), by striking ‘-Office of 

14 Management and Budget” and inserting Office of 

15 Per s onnel Management’ ’ ; 

16 {d4 by striking subsections (f) and (g) and in- 

18 ^40 The Office ef Personnel Mmmg e me n t may not 

19 authorize the exercise of authority under this section with 

/I I 4-^ 4- i-» fl W ■ Xl 1 j-l-T l-« <-» 4 r> yVTr 1 4^-»^v-^ <-\4 ir-rrl-t ^ /-I l-» 

jmAJ i bv/ XXlv/i vJ bXXXXXX OXX v/ jJLfolblv/Xlo IXX IXXX^ jl HXilU y v/x VV XilUXl 

/ 1 v> ^4 -yy-t 4l-» <-> 1 '-> -? I I t-trk n-iT C%4- c% y-»TT 4i-yyy <-> ■yti-xr-^^4-. .-y-y-t/-. 4tn y-» 

^ X X Xv7 L XxXOX X-i vXXxXXX O \j i iXcX^y ^ iX b vXll^y y LXv7xX X/XXXXC^^ X/Xy ^XXJoX vXX_/X ly X;XxXJ 

22 rate of basic pay for which would otherwise be determined 

/ ^ I 1 ri r\-yi rii-% t-\ /-iXi n ■yv4y-v»» I 1 

jLi~} ttXillX/t 3tXUX3iltl|JtXjX TTT 

24 4%e O ffi ce ef Personnel Man a gement shall eon- 

25 salt with the Office ef Management and Budget befo r e 
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19 


1 making any decision le grant nr terminate any 

2 -< -1 't'~» r\ -■ ^ fk x"i yl 

LUlvl-v/l. vinTj ^ U'H*-X 

3 {4) in subsection {h )7 by stri k ing - ‘-¥hn Qffiee nf 

4 Man a gcm et t t and Bndget shall report tn the < 'nni - 

5 mittcc nn Pe st Offic e and 0ml Service ^ and in s ert - 

6 ing “The Office ef Personnel Manog en i e n t shall re- 

8 i^€, 203= ClVlt S ERVICE RETIREMENT SYSTEM COMPUTA - 

10 Section 8339(p) ef title S 7 Un i t e d States Oede^ is 
1 1 amended by adding at the end the 1 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


^^34 Jn the administration ef paragraph 04 — 

OA) subparagraph 00 ef sneh paragraph 

shall apply te any s ervice performed befer ey en^ 

AV n ft OP A TIT*! 1 7 1 O ft A - 
tjr til IL I TTtTiTT 1 y n u , 

-HB - } subparagraph (Of ef sneh paragraph 
s hall apply te aH service performed en a part - 
thne er full - time basis en or after April O 
1986; and 

“(C) any service performed en a part time 
basis befo re April 1 - 986, shall be credited as 
service performed en a full - time basis. ’b 
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I /~v ■« 1-1 « 

7CjX/€!tvv?5j Akj I 


(i} ift section 6303, by striking pamgr 
inserting the following : 

^^( 8 ^ the t er m ‘rates ©f pay under the 


^ ‘rates ef pay fer the General 8( 

■ /■4 4- yyf t-v^ /-»» .-w c-\ -mt •t-V^ r\ 

Tvt i livV. o v?i 1C7cR5iT? lllv/Lvllo Lri^ 


^ y^i~i z-^4- t-v ^ ^ -w -r ■■ -m.-^ 4- L*k yy 

TctTCo UtiolC ^LLy 111 cxivT 


lishcd by se et k n 
any kind; and”; 


§383^ 


fOI n nrti nn gone: 

\By iti cnjuiiuii ui7\/tj 


{Al- by str i king 


1 ■w i-v» -t- t-> n ■ 

itig trnt? 


n -tnr% t- y-l n ^4- 4- t-» <-> J 
TiHyiit’ 1.111. vXo vXlUc LllU 


iiwa 

lil 1 \J tilL^L/ \7i 


c% i-v 

clo V^WXjfXtj 

t 1 JtTT <-v»- 

rtti pciv XfT 


i t\ \ e-* y~l 

/ TTxTTt llloUl U“ 


18 effo r ts with ^ 


irk^ , 

T tTi TttTTrt? ' 


. i-yt I ^-n Tt-V-I ^tnr\ 

TTl T t/T tllVl T* 


1 O t-\ ^ ^ j 

X ix cXl V* IXo TTi 1 


4-^ j-t v» n li T-yj-t i TT 4-^ j 

cttTTtTXiT? til Vj V/ 1 tCirr lllkUl^y vtJ 1 

ed dne fo any ©f the eir e mr 
the Office may establ 
nvolvcd, with respect t© mi 


i n /-I /->v» t-\ %T«-> ^\4- 4-l-» ^ 

jiLtJ iJtlilvX 1 tllx if' vl L 

24 scetien { 0)7 higher m - inimnm 

25 grades ©r levels, occupationt 


for the areas ©r 


iHXXxX— 

111 v3vlU 


^«^4-r\f-' y-»4- fx^TT 4->-\ XX 1 /-XTrt -nt 

TXXi/v.'O T7x 1111 y X v*l X- vll lllHl*V^ 
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21 



ercaacs m ftH rate s of pay range for each saeh grade or 
l evel. - However, a minimum rate so established not 

^ 4- V. /-•. ni- v-v «-» T T I /i I n rl » n*“iTr I 

(^XCCCtl tTritT IttttXtlntlTli I t* tv tTr tterSiv pety \;i?XtrtttTn:Ttg tttly it?” 

s imi l a r provtsi o n of law) for the grade or level by more 
then 30 per ee nt - , - and no rate may be established under 
this s ee t km in excess of the rate of ba s ic pay p ayable for 
level W of the Executive Schedule. - fn the ease of i ndivid - 
uels not s ulgeet to the provisions of this title governing 
; in the competitive service; the President may 
a gency to authorize special rates under 

tills} » 

^02) The head of an a gen c y may determine that a 
eat - egory ef emp l oyees ef the agency wdl not he covered 
hy a special rate authorization e s tabhshed under this see- 
tiom The h e ad of an agency shah provide written notice 
to the Off i ce ef P e r s on nel Management for other ageticy 
designated hy the President to authorize special rates) 
which identifi e s the s pee i fi e eatcgoiy^ or categories of em- 

i 4- V ^ -4- ^ V ri 1 1 -yi y->4- ^ ■r-v« y f-i %--v ^ -1 rv I ytf-i 4- r\r^ -Ei 4- Lv /-Vlwi y-T r\ yi 

Uv-iy V Hex t V\ ill iTvtv UCi vvTvvxvT^ Uj^vvxtii Tivtvo 1111 LIlv/l lijv vl 

under this s e et iem if the head of an ag e n c y removes a 
category of entp l oyec s fimn coverage under a special rate 
authorization after that authorization take s effect, - the loss 
of eeverage will take effect on ftie first day of the first 

->-* y-, Ea¥ /-t -f-t- 4-l-> /-v W fxd- ^4- -T ] 

L/v>l Iv/vl 1X1 v'Lil bllvi vl IX vvi \7i t'Hv7 J 
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\T7 iiTT 311 mu 


^ ^ 

tttxtt Tri3"ro” 


fill by atrildng - ‘4ie - ’ - «»d k 


m « 

pay’’ ft»k ifts 


CpI Ivw 

fy 


‘ ■ %asie 




{El by s t - pihmg i 


ft jJ i* 

\ trrivt Tx 


16 WbeR a » 

17 ander this s ection is 


of s pecial mtc s e stablished 
i wider subsection {diy a e©¥- 


18 ered < 

19 with < 


I ^ r*t 1 t~t -4- 1 1 l-wi~t •■ w-t , 

aJ k5 3j7v7\7Itt* I lA v\7 Xll TTv cTvlTnryTTTtl Tzi 1 

: ^ wi -^^1 I 1-^ l-tT r 4~ Xl f k-T"!--! ^ r\ 

iUll I vllUo U I t.’3t-riUUvl U V UlU vtXTKJv v/1 

: or ^ such agency os the Presiden 


. ft T-r fJ 

r TTrCfcy^ lAtJU” 


(E> i« s ub s ection ( gKd) — 

{i} striking -- b as i c pay-’ and insert - 

< *~v rf-rt ^ ft ^ ^ ■ ft m-t 

j vCXXvX 
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24 

1 ^ ^ / -1 \ A /->/-■ 4- <-> yy J <-»■»» 4- V» i f~« rt /-^ /-w\ t-iV> ^11 t-v/^ 

J XI I UvL/ v'y LcXL/Hyiitytl lilimUI LllliS oL/^.-LHJii tSiTttti KTv? t?\7Ti 

2 aidered te be part ef bas i e fey purposes of a ab e hapter 
3 Hi ef chapter 88^ ehaptcr chapter sub ehapter ¥ 
4 oi ehapte r 5% acetion §94 1, and for aach e ther parpeaea 
5 as may be cxprcaaly p r ovided fer by tew or as the Qffiee 
6 ot Personnel Management may by regulation preaeribe:-’; 
7 m » section 5334 

8 iAr) ht aubacction ib)y by adding at the ead 

9 the following : 

10 aa employee’s rate after promotion or tran s fer is 
1 1 greater than the maximum rate ot basic pay for the em- 
12 ploycc-s gradey that rate s hall be treated as a retained rate 
13 under section 5363. 4%e Office of Personnel Management 
14 shall prescribe by regulation the eircumstanccs under 
15 wh i ch and the extent to which special rates under section 
16 - 5306 -for si milar protesion ©t law) or loeahty-acyusted 
17 rates under section 5 30 4 for s imi la r pro\ision ot tew) are 
18 con s idered to be basic pay in apply hi g this subsection.”; 
IQ nnd 

X .X cHiivx 

/II 1 t-g i l-vtr ft ^-i r4 » »-v .rv* rth 4l-t /t /-t>n /-4 4-1-t /s I fv>. 

/ TT^ nmnrig tre tire vTrttj: xrtxt? luiiu w rrrH * 

21 fog) When an employee moves to a new official dufo 
22 s tation at whic h d ifferent pay schedules a pply; the e»- 
23 ployoc shall be entitled to the rates of pay applicable in 
24 the new pay area ba s ed on the employee’s position, ^xide, 
25 and step for relative po s itioH in the rate r ange) before the 
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{A) fey sty ikfe t g 


paragraphs 48) and 44) ftftfi 
mt es tga a fehig paragraphs 4&) tfer e a gh 4?) fts 
p a ragraplt s 48) t h r oagh 48)? respectively; 

y X) y X I L ^/cXx i JiT ^ *.*. J y CtiS i U X_/^V^ 

s triking --aiid - ’’ at the en4; 

4^ in paragi*aph 4&)? an red e s i g’Rat -e t) ; fey 
striking the per i od and inserting a s em ie e to n ; 
and 


4©) fey adding at the end the fell e w n i gt 
^^48) ‘ - rat e et feasie pajd means — 

--4 A ) the rate at pay prc 3 ( * ribcd fey tew 4in- 
eluding ragnlation s) tor the position held fey an 
employee l> e fVm* any dedtietions or additions ot 


l-r) »-> rl «x 

mi^y xvtTtvTj uvi 1/ Tx 

ment mater s eetio n 5304 or similar prtnh - 


JN 1 4- I 1 »T> 

Wltjlz \JL let 


^teh) any f t p ph eai d e s peeial s ateiy rate 
nnder section 530 5 or similar pro^tsion ot 

I 'm-wr. •»-> ri 

tttWy cllivl 
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26 

any applicable cxistmg retai B ed 
mte e€ pay established uRder se et i oR 6363 
0 p sifflilftp p povi si en of lew^ a»d 
‘‘{j3) ift the ease ef a prevailing rate ent- 
ployce, - #ie seheduled rate ©f pay determitred 

1 ^ K *J yj v? . 

vJ-JliLAwi 

‘former h ig h e st applicable rate of basic 
payi means the highest applicable rate ef basic pay 
payable to the employee immediat e ly befor e the ae- 
ties that t r igger s pay ret e nt i on under s ection 6863| 
and 


‘highest appheable ba ste pay rate r a ng # 
m e an s the ra n g e of r at e s of b as ic pt^ for the grade 
or level of the employee’s current position with the 
high es t maximum rate, - e xcep t as otherwise provided 
in regulations prescribed by the Office of Personnel 
Managem e nt in cases wh e re an o ther rate range pro- 
vides higher rates only in the lower portion of the 


(§4 in s ection 5363 — 

■(Al in subsection fa)^ by amending the 
matt er fo Uowi - ng p aragimph {4) to read as fbl- 

XvTWTjT 


— iS 1 


! to pixy ■ 


. r\w 4-1^ r\ , 

- lAX IVtvJl ' 


■ oU b Ll/l LIJ 


Hi section. Notw i th s tanding my other provision of 
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27 

1 lewv #Hs se e tie n be appl i ed to employees whose 

T »ri v«/~v/-lti «--« 1 rv I ^ t y-w ^4- -4- Vn ^ ; 

Ttxx^v? v/i! TyctoTvy 'Uci'V Xk5 1 LiHiJUvI. yL?liJ-A V IJv/^v^iALAov./ \AA vA AO 

S '!- fi ■4‘ 4 /-^4- T n -vx lh-v\ 4- r\ r* u-\ /-vi-yy r\ -bb-m i ^-t-i 4-^ -r i 

LLAbAL/lA KjX, TTctTp LAj|Jv*AA AA A\J VUAIUJJ AL lAj tt xttTrv AJAAAv/lHA vl A1 L V » 

4 f»4- - ^TTit m ^ t-\ ■rAiA4-/-\i>«^y%'4- If T i-iyjlrv f-x-l-j-ml <->/-« n wxttx l-if lA/Vt /->■»-» y\ . 

cTC WlAAUIA ttlXrCTTxTTC pttT rSvJxft; tf tl lx?t5 ttTTtTtTrr Tt TltTTl tt j 

5 move is a e eo i fBparaied ^ a SHaaltaReea s pay aetioa that 

6 wi/-tyj-i-» y^/-\<~i 4-l-\ yt <-»-«-vfv-wl -rn /-k^ Vt fn y> »"v ft ft r n-A^fivi 4-1-t y> v-^1 yv-i-r 

A UvAU-Uvo vtt\j L/ 1 AA V v> L 3 I ctvU t7i lUllCFIl!? ttlTCCr LIAvU AJAIIJJIU V 

7 ee% pay has beea fccomputcd t© refleet the geographie 
8 i it e ve, this seetion shall be applied, if ethervwse appMea - 

0 h ip ”- 

AvtC • ^ cAAAAA 

10 f©) by s triking s ub s ceti e ns fbf and fei and 

11 in se rt i ng the fol l owing : 

12 -fbK - A) an emp l oye e is e ntitled to pay ret e n t i o n 
13 under sub s ection fa}? paraffla pi m {3f and fd) s h a ll appfy 

*1 < -uA yi] ^■\4- yk t y%» 4*1^ yv yt-Vkpk y\l yv-r yf*k y> ^ yt 4 yt y\-P y\ ^ y. 

A*T iT* L IllAllAAA^ LIAU CTTTjTlTTjCmS ITlliAy va JJCA^t 

15 Jf the e n ^ ple y ee^ former highest applieable rate 

16 of ba s ic pay is less than or equal to the maximum rate 
17 of the high es t appli e a ble basic pay rate rang e for the em- 
18 ployco’s current po si t i on - , the employee is entitled to the 
19 lowest payable rate of basic pay in that rate r ange that 
20 e qua l s or ex -e c e d s the former ratp- and p^ rateirtion 

/ 1 y^yt yk yf ykf-f 4 y-k y\ -y-k-w-v 1-T ▼ 

^ A vTtTtnSvoS LA/ ctJyj/TyT 

22 if the employe e ’ s former highest appl i cable rate 

23 of ba si c pay exceed s the maximum rate of the highest ap- 
24 p l ieab l e basic pay rate range for the empky e c fo current 
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28 

1 pes it ien; tbe employee is eat -it t e d to a reta i n e d rate e qual 

2 4-^-v 4- i-» /-> 1 ^ /-\v» «->4- 

trie it/tSiScr tn. 

3 the cmployec-3 form e r highest applieablc 

-t-zA <-\4- >-vrt •y-vt-t-TT. 

fTTtt- tnr tTcnStt? pti^J ttt 

5 “(M l i§d per e ent ef the max i nmm rate of the 

6 hipe s t ap p li e ab l e ba s i e pay rate range for the em- 
7 pleyee- s pe s it i on. - 

8 ^^fe) An emp l oy e e’ a retained rate sh a ll he in c r e a se d 

9 r» 4- 4- y> 4"i -mn y-w r^4- »-vtt 4- 4- /~«4- 4- /-» 

ixtj V'XxXX^ v/X tXi L V ixxT^ix^cttW^ ixT LXxU' lIXcX^Vxlll-IJLl lx 1 cXi/C vTjT vXXvJ 

10 highe s t ap p l ie o h le basic pay rate range for the e mpl(yo e ’ a 
1 1 position ^ hO pe re e n t of the dollar increase in that max- 

1 / 1 'v\r\ m-t -fc'wi 4- ^ 

X ^ llXXUlll X IX l/U • 

13 ^^fdf g%e rate of pay for an emp l oy e e who is rcecmng 
14 a retained rate under this s e ct io n and who is moved to 

1 % ^ «-» 4-4-11 e\ i «-1i?«4-it f-i4- r\ 4- -i /-!»-> rj i.4-4-i-i.t-»y-vy\4- y> ttt-r /iv^Xi ■ii.l.i-Mi 

± mJ cC llXJi V» UiLltXXll vTCCTy oLXXLXUlX UL W IXXv.lX LlUXXJl vTHL ptX^ o v>liUXJl WIvo 

16 apply shah he determined under regulations prescribed by 
17 the Office of Personnel Management consistent with the 

19 ^^fef A retained rate shah he considered part of basie 
20 pay for purposes of this subehaptcr end for {mr p o s es of 
21 subehaptcr HI of c h a p te r SSj chapter s 84 and 8?^ snh- 
22 chapter ¥ of chapter s ec t ion &0 4 1, and for such ot h er 
23 p u r p oses as may be expressly p r ovided for ^ law or as 
24 the law or as the Office of Personnel Management may 
25 ^ r e gulation pre s cribe: For other purp os e s ,- the Office 
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by regulation wbat eo n st i t a - t es basic pay 

“ tt rCtcttitUtt 1 TttTiT 

^ t ^ >-.4 - 1 y-v«-> |~. / r-K\ / r-\\ ri r\ •i/\ r-\ 4- «->-»-> r / /^ %» rja-iiil 

Y i- / Otltjy 1 1 25 ^ U/ ■crTrtTttSxr ^ IJ / vTvj llv/ b V yiiclll 

r^y-\ 4-^ n -yy^ -v-^ 1 /~ww r\ TTft-» 

"UltaC ct? ctj/pl V 7 clTl CiiTpnjj' U C W IIU 

^^{4) bes a break in s e f v^ie e of 4 workday or 

yy* j-w»/A - 

llttjl 

^^■(3) is entitled by operation of tbis subebapter 

/•'vy» y-v4- yy-M W I v'tyt W Q 4-i-\ rx -Mn 4-/-> ^'t- t-yrt-n- ^-trLyi It y i~< 

\?x* vyXicl»x!/X/0 1" ilJ .X V-Xi tJ tj ct 1 'cAl'U' \/t T!?ix^5jtv^ jTCtjf V\ XXX\3xX 1^5 

equal to or higher than ; or declines a rea so nab le 
offer of a po s ition tbe rate of basic pay for whi eb 
is equal to or bigher than - , tbe rate to which tbe em- 
ployee is entitled under this section ; or 

is demoted for person al cause or at tbe 
e mployee^ request.”; and 

{%} in se ctio n 5365(b) by inserting after “ - provi - 
sions of this su be bap t e r-- tbe following : ‘‘(subject to 
a*Qf conditions or limitations the Office may estab- 
lish)^ 

(b) SPEOIA fe RA^P B S FOft t(AW ENFOROEMEN ¥ OpM - 
OER S: — Section 4 03 fe ) of the Federal Employees 
Com p arab i bty Aet of 4 9 96 fb U.S.C. 5306 n ote ; Public 
Eaw 101 -- 509) is amcialed % striking ah aft e r “provision 
of law)’ - and in se rti ng “and shad be basic p^ for aH pnr- 
posesr Tbe rates shah be actuated at tbe time of adjust - 
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30 

Schedule te maintam the step fefe- 



^ 't- r* -■ 4* 1^ ^ i .1 

iiTv^xTiTo XXL LIXXJ 

2 ^ -f-^-»^4- Li » 

ttSc ijXyX' i-vXX I'll 111 

'X ( P-A V 

D \^/ X 3\I 

4 ©ffieeef 


. 4- e\ 1-^tT 1 <-t 4-^ y-vyv r< 4- 1-> y\ 

■ L'vl Tm^' X v!/^ 14X11 X'lXJllo UlU-- 

Management may pr e scribe, a*^f em- 

5 pl^ec in a c e ¥er e d pay s c hedule wha is rccciring a re- 

6 ta i ned rate under section 6363 at title 67 United St a te s 

7 1 ' ffiTyt 1 1 f» T* 11 4- 1\ rr%. /4l n4-i-\ j-\-P 4-l-» 1 /-I A <-^4- 

vAXU."y vTT SlliXlrclX U.U.L11U1 ILy tJll LllU CliCCXlVt? Ulltvl vTr tins -iLtJt 

8 <-^ Iv f\ I I f-t-TT/-. 4-l» »-v -m-v >^4- 4- It t-»4- ,f^t/t trt I «-vt ^ 4- It ft 4- ft 4- ^ 

ol IXXXX IXcl vTi^ ^/cTy OX xTTctv Ol Xlj^XOyT^C UOX 1 V vJ«n-'Ovl 0X1 tXXtL t OcX. t\i/7 

9 ^1 ’ It ft -Vt /t-W-TTlTT ft -Vtft I t ft ft It Ut tt/t4- ^t t tt ft ttft 4- ft it It ft I I ftfttt ftl 4- It it 4-ittfWVt ftttl-.T 
^ Axt TT^vtTj 1 O vOTT^^vt *ttv^ oXXXXTi Ov^UXXl LX lO XOX X XX\J XXV 

III ft tt lit 1 1 ft ft it I yt ft it fty-Jttt/N4-itf4 4- ft tltfttttflit ft T ft ft It I t ft ft 

X V/ tXi^ .1. ^ V'CXTT^^^Cr Tcti/C eXo XllO LXo VV'O. XO 1 1 Xv>iXX XXL- tXXX^j tljOl^XXOvt** 

11 ble locality - based payment under section 6304 a# title % 
12 United States Uader ar sim i la r pr e vi s ion ef lawr Any em- 
13 ploycc in a covered pay ^ tem re c eiving a rate that es- 
14 coeds the maximum rate at the highest a p plic ab l e basic 
15 pay rate range far the employee’s position {as defined 
16 und e r section 6 36 - l{ 8) af that title, as amended ^ this 
17 Aetf under any author i ty s hal l be considered ta he rccciv - 

I Vt 1 in #11 Cl •vifi4- fi i *>1 fi f X nfi 4- fi 1 1 VI f4 fi%^ i-1 fifi4- 1 fin Pi O C O fi 4c 4- X\ fi 4- 4- » 4-1 fi 
X O 1x1^ TX X O vIXllXXJLX 1 cl vC/ XlllXXOX oO 17 hi 0X1 O O O O OX XX XclTv Xl XXO • 

19 TITLE III — REFORMS RELATING 
20 TO FEDERAL E MPLOYEE €A- 

21 REER D EVELOPMENT Al® 

22 BE ' NEFIT S 

24 -(a) ^RAiNiNe ¥e Ao e eMPLisii Pehpormanoe 

25 PiANB AN© STOATOeic GOAfaS: — S eetien 4403 af title Or 
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KjT\!/iT^ cXXTvX 


modi^" 3uch p 


•»-v 1-1 I-I-I-I I ^ «->»-» /-I 

piTTSTl otniTtl Jjtttttt? ttxTtt 
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tile duties which were dife e tly re- 
lated t© the duti e s ©t the position hi au agency 
that such i n dh adu at holds ; and 

whieh meets such ©thee e andit i e ns as 
the Office ©f P erso nnel Management sh a ll pre- 
se r i he by regulation. 

Par pa r po s e s ©f subsection fa); the h ead ©f an 

p e rformed by an iiidhidual t© he a period ©f servie e per- 

c\ t-i V-«T T>^ 

cTo Cll 1 • • 

f3) Effeotivb date. — P his s e e tien shall take 

I O II /-!.-«■» m ^ 4-4- y-l j-v4- /•> ^4- ^ r-. ^^4-trtrx 4- P 1-t 1 

vTlxCTTC X aj w tXtryo ctrCCr mu U-ULvI vT UllUv tlllL' ll L vrl! hlllk} 

Act and shaH only app l y t© an indhidual hired ©n 
©r a ft e r that effective d at er 
fh) Sbnioe EjffieCTivB SBittnoE iVnnuaI ' j Leave 
Enhancements. — 

fh) iN OENEitAL. — Section 6303(a) ©f tiSe % 
United States Code, is amended — 

(A) in paragraph (3); ^ striking ‘hind- at 

4 ^ /-j . 
vTlU tTTttt, 

fB) in paragraph by striking the pe- 
riod at the end and inserting ^ and-’-’; and 

(O) by adding after paragi^aph (3) the f©l- 
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34 

i A\ /-V rl r\ e\ ^V-t -Pi-i 11 T-t 1 1 1 t<-» / tly l-i r -t r 
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4P) REOUlxfVTiONS. — Paragfiiph 4^ s^aO 
tafee effect oa the date of enactment of this Aetr 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 


(a) Short Title. — This Act may he cited as the 
“Federal Workforce Flexibility Act of 2003”. 

(b) Table of Contents . — The table of contents of this 
Act is as follows: 

Sec. 1. Short title; table of cojiients. 

TITLE I— REFORMS RELATING TO FEDERAL HUMAN CAPITAL 
MANAGEMENT 

SeC: 101. ReendUnent, relocation, udid retention bournes. 

Sec. 102. Streamlined critical pay authority. 

See. 103. Civil service retirement system cornputation for part-time seT'vice. 

Sec. 104. Retirement service credit for cadet or midshipman service. 
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Sec. 105. Senior Ej£cutive Service authority for White House Office of Adminis- 
tration. 

TITLE n— REFORMS RELATING TO FEDERAL EMPLOYEE (LUIEER 
DEVELOPMENT AND BENEFITS 

Sec. 201. Agency train ing. 

Sec. 202. Ammal have enhancements. 

Sec. 203. Compensatory time off for travel. 

1 TITLE I— REFORMS RELATING TO 

2 FEDERAL HUMAN CAPITAL 

3 MANAGEMENT 

4 SEC. 101. RECRUITMENT, RELOCATION, AND RETENTION 

5 BONUSES. 

6 (a) Bonuses . — 

7 (1) In general. — Chapter 57 of title 5, United, 

8 States Code, is amended by inserting after section 

9 5754 the, following: 

10 “§ 5754a. Recruitment and relocation bonuses 

11 “(a) In this section, the term ‘employee’ has the mean- 

12 ing given that term under section 2105, except that such 

13 term also includes an employee described under subsection 

14 (c) of that section. 

15 “(b)(1) The Office of Personnel Management may au- 

16 thorize the head of an agency to pay a bonus to an indi- 

17 vidual appointed or moved to a position that is likely to 

18 be difficult to fill in the absence of suxh a bonus, if the indi- 

19 vidual — 

20 “(A)(i) is newly appointed as an employee of the 

21 Federal Government; or 
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1 “(ii) is currently employed by the Federal Gov- 

2 emment and moves to a new position in the same ge- 

3 ographic area under circumstances described in regu- 

4 lations of the Office; or 

5 “(B) is currently employed by the Federal Oov- 

6 emment and must relocate to accept a position sta- 

7 tioned in a different geographic area. 

8 “(2) Except as provided by subsection (h), a bonus 

9 may be paid under this section only to an employee covered 

10 by the General Schedule pay system established under sub- 

1 1 chapter III of chapter 53. 

12 “(c)(1) Payment of a bonus under this section shall 

13 be contingent upon the employee entering into a written 

14 service agreement to complete a period of employment with 

15 the agency, not to exceed 4 years. The Office may, by regula- 

16 tion, prescribe a minimum service. 

17 “(2)(A) The agreement shall include — 

18 “(i) the length of the required service period; 

19 “(ii) the amount of the bonus; 

20 “(Hi) the method of payment; and 

21 “(iv) other terms and conditions under which the 

22 bonus is payable, subject to subsections (d) and (e) 

23 and regulations of the Office. 

24 “(B) The terms and conditions for paying a bonus, 

25 as specified in the service agreement, shall include — 
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1 “(i) the conditions under which the agreement 

2 may be terminated before the agreed-upon service pe- 

3 riod has been completed; and 

4 “(ii) the effect of the termination. 

5 “(3) The agreement shall be made effective upon em- 

6 ployment with the agency or movement to a new position 
1 or geographic area, as applicable, except that a service 

8 agreement with respect to a recruitment bonus may be made 

9 effective at a later date under circumstances described in 

10 regulations of the Office, such as when there is an initial 

1 1 period of formal basic training. 

12 “(d)(1) Except as provided in subsection (e), a bonus 

13 under this section shall not exceed 25 percent of the annual 

14 rate of basic pay of the employee at the beginning of the 

15 service period multiplied by the number of years (or frac- 

16 tions thereof) in the service period, not to exceed 4 years. 

17 “(2) A bonus under this section may be paid as an 

18 initial lump sum, in installments, as a final lump sum 

19 upon the. completion of the fidl service period, or in a com- 

20 binatio7i of these forms of payment. 

21 “(3) A. bonus under this section is not part of the basic. 

22 pay of an employee for any purpose. 

23 “(4) Under regulations of the Office, a recruitment 

24 bonus under this section may be paid to an eligible indi- 

25 vidual before that individual enters on duty. 
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1 “(e) The Office may authorize the head of an agency 

2 to waive the limitation under subsection (d)(1) based on 

3 a critical agency need, subject to regulations prescribed by 

4 the Office. Under such a waiver, the amount of the bonus 

5 may be up to 50 percent of the employee’s annual rate of 

6 basic pay at the beginning of the service period multiplied 

7 by the number of years (or fractions thereof) in the service 

8 period, not to exceed 100 percent of the employee’s annual 

9 rate of basic pay at the beginning of the service period. 

10 “(f) The Office shall require that, before paying a 

1 1 bonus under this section, an agency shall establish a plan 

12 for paying recruitment bonuses and a plan for paying relo- 

13 cation bonuses, subject to regulations prescribed by the Of- 

14 fice. 

15 “(g) The Office may prescribe regulations to cairy out 

16 this section, including regulations relating to the repayment 

17 of a recruitment or relocation bonus in appropriate cir- 

18 cumstances when the agreed-upon service period has not 

19 been completed. 

20 “(h)(1) At the request of the head of an Executive agen- 

21 cy, the Office may extend coverage under this section to cat- 

22 egories of employees within the agency who otherwise would 

23 not be cot)ered by this section. 

24 “(2) A bonus may not be paid under this section to 

25 an individual who is appointed to, or who holds — 
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1 “(A) a position to which an individual is ap- 

2 pointed by the President, by and ivith the advice and 

3 consent of the Senate; 

4 “(B) a position in the Senior Executive Service 

5 as a noncareer appointee (as such term is defined 

6 under secMon 3132(a)); or 

7 “(C) a position which has been excepted from the 

8 competitive service by reason of its confidential, pol- 

9 icy-determining, policy-making, or policy-advocating 

10 character. 

11 “(i)(l) The Office of Personnel Management shall sub- 

12 mit an annual report on bonuses paid under this section 

13 to the Committee on Governmental Affairs of the Senate 

14 and the Committee on Government Reform of the House of 

15 Representatives. 

16 “(2) Each report submitted under this subsection shall 

17 include the use by each agency of recruitment and reloca- 

18 tion bonuses, including, with respect to each agency and 

19 each type of bonus, the number and amount of bonuses by 

20 grade (including the General Schedule, the Senior Executive 

21 Service, and positions on the Executive Schedule). 

22 “(j)(l) An individual may not be paid a recruitment 

23 bonus under this section and a recruitment bonus under 

24 section 5753. 
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1 “(2) An individual may not be paid a relocation bonus 

2 under this section and a relocation bonus under section 

3 5753. 

4 “§ 5754b. Retention bonuses 

5 “(a) In this section, the term ‘employee’ has the mean- 

6 ing given that term under section 2105, except that such 
1 term also includes an employee described in subsection (c) 

8 of that section. 

9 “(b) The Office of Perso nnel Management may author- 

10 ize the head of an agency to pay a retention bonus to an 

11 employee, subject to regulations prescribed by the Office, 

12 if— 

13 “(1) the unusually high or unique qualifications 

14 of the employee or a special need of the agency for the 

15 employee’s services makes it essential to retain the 

16 employee; and 

17 “(2) the agency determines that, in the absence 

18 of a retention bonus, the employee would be likely to 

19 leave— 

20 “(A) the Federal service; or 

21 “(B) for a different position in the Federal 

22 service under conditions described in regulations 

23 of the Office. 

24 “(c) The Office may authorize the head of an agency 

25 to pay retention bonuses to a group of employees in 1 or 
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1 more categories of positions in 1 or more geographic areas, 

2 subject to the requirements of subsection (b)(1) and regula- 

3 tions prescribed by the Office, if there is a high risk that 

4 a significant portion of employees in the group would be 

5 likely to leave in the absence of retention bonuses. 

6 “(d) Except as provided in subsection (j), a bonus may 
1 be paid only to an employee covered by the General Sched- 

8 ule pay system established under subchapter III of chapter 

9 53. 

10 “(e)(1) Payment of a retention bonus is contingent 

1 1 upon the employee entering into a written service agreement 

12 with the agency to complete a period of employment with 

13 the agency. 

14 “(2)(A) The agreement shall include — 

15 “(i) the length of the required service period; 

16 “(ii) the amount of the bonus; 

17 “(Hi) the method of payment; and 

18 “(iv) other terms and conditions under tvhich the 

19 bonus is payable, subject to subsections (f) and (g) 

20 and regulations of the Office. 

21 “(B) The terms and conditions for paying a bonus, 

22 as specified in the service agreement, shall include — 

23 “(i) the conditions under which the agreement 

24 may be terminated before the agreed-upon service pe- 

25 riod has been completed; and 
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1 “(ii) the effect of the termination. 

2 “(3) (A) Notwithstanding paragraph (1), a written 

3 service agreement is not required if the agency pays a reten- 

4 tion bonus in biweekly installments and sets the installment 

5 payment at the full bonus percentage rate established for 

6 the employee with no portion of the bonus deferred. 

1 “(B) If an agency pays a retention bonus in accord- 

8 ance with subparagraph (A) and makes a determination 

9 to terminate the payments, the agency shall provide written 

10 notice to the employee of that determination. Except as pro- 

11 vided in regulations of the Office, the employee shall con- 

12 tinue to be paid the retention bonus through the end of the 

13 pay period in which such written notice is provided. 

14 “(4) A retention bonus for an employee may not be 

15 based on any period of such service which is the basis for 

16 a recruitment or relocation bonus under section 5753 or 

17 5754a. 

18 “(f)(1) Except as provided in subsection (g), a reten- 

19 tion bonus, which shall be stated as a percentage of the em- 

20 ployee’s basic pay for the service period associated with the 

21 bonus, may not exceed — 

22 “(A) 25 percent of the employee’s basic pay if 

23 paid under subsection (b); or 

24 “(B) 10 percent of an employee’s basic pay if 

25 paid under subsection (c). 
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1 “fSJ A retention bonus may be paid to an employee 

2 in installments after completion of specified periods of serv- 

3 ice or in a single lump sum at the end of the full period 

4 of service required by the agreement. An installment pay- 

5 ment may not exceed the product derived from multiplying 

6 the amount of basic pay earned in the installment period 
1 by a percentage not to exceed the bonus percentage rate es- 

8 tablished for the employee. If the installment payment per- 

9 centage is less than the bonus percentage rate, the accrued 

10 but unpaid portion of the bonus is payable as part of the 

1 1 final installment payment to the employee after completion 

12 of the full service period under the terms of the service agree- 

13 ment. 

14 “(3) A retention bonus is not part of the basic pay 

15 of an employee for any purpose. 

16 “(g) Upon the request of the head of an agency, the 

17 Office may waive the limit established under subsection 

18 (f)(1) and permit the agency head to pay an otherwise eligi- 

19 ble employee or category of employees retention bonuses of 

20 up to 50 percent of basic pay, based on a critical agency 

21 need. 

22 “(h) The Office shall require that, before paying a 

23 bonus under this section, an agency shall establish a plan 

24 for paying retention bonuses, subject to regulations pre- 

25 scribed by the Office. 
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1 “(i) The Office may prescribe regulations to carry out 

2 this section. 

3 “0)(1) At the request of the head of an Executive agen- 

4 ey, the Office may extend coverage under this section to cat- 

5 egories of employees within the agency who otherwise would 

6 not he covered by this section. 

7 “(2) A bonus may not be paid under this section to 

8 an employee who holds — 

9 “(A) a position to which an individual is ap- 

10 pointed by the President, by and with the advice and 

1 1 consent of the Senate; 

12 “(B) a position in the Senior Executive Service 

13 as a noncareer appointee (as such term is defined 

14 under section 3132(a)); or 

15 “(C) a position which has been excepted from the 

16 competitive service by reason of its confidential, pol- 

17 icy-detemining, policy-making, or policy-advocating 

18 character. 

19 “(k)(l) The Office of Personnel Management shall sub- 

20 mit an annual report on bonuses paid under this section 

21 to the Committee on Governmental Affairs of the Senate 

22 and the Committee on Government Reform of the House of 

23 Representatives. 

24 “(2) Each report submitted under this subsection shall 

25 include the use by each agency of retention bonuses, includ- 
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1 ing, with respect to each agency, the number and amount 

2 of bonuses by grade (including the General Schedule, the 

3 Senior Executive Service, and positions on the Executive 

4 Schedule). 

5 “(1) An employee may not be paid a retention bonus 

6 under this section and a retention allowance under section 

7 5754.”. 

8 (2) Technical and conforming amend- 

9 MENT. — The table of sections for chapter 57 of title 5, 

10 United States Code, is amended by inserting after the 

11 item relating to section 5754 the following: 

*’5754a. Recruiiment and rehcation bonuses. 

*‘5754b. Retention bonuses.*'. 

12 (b) Effective Date and Application. — This section 

13 shall take effect on the first day of the first applicable pay 

14 period beginning on or after 180 days after the date of en- 

15 actment of this Act. 

16 SEC. 102. STREAMLINED CRITICAL PAY AUTHORITY. 

17 Section 5377 of title 5, United States Code, is amend- 

18 ed— 

19 (1) by striking subsection (c) and inserting the 

20 following: 

21 “(c) The Office of Personnel Management, in consulta- 

22 tion with the Office of Management and Budget, may, upo n 

23 the request of the head of an agency, grant authority to fix 
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1 the rate of basic pay for 1 or more positions in such agency 

2 in accordance with this section.”; 

3 (2) in subsection (e)(1), by striking “Office of 

4 Management and Budget” and inserting “Office of 

5 Personnel Management”; 

6 (3) by striking subsections (f) and (g) and in- 

1 serting the folloi4)i7ig: 

8 “0 The Office of Personnel Management may not au- 

9 thorize the exercise of authority under this section with re- 

10 sped to more than 800 positions at any 1 time, of which 

1 1 not more than 30 may, at any such time, be positions the 

12 rate of basic pay for which would otherwise be determined 

13 under subchapter II. 

14 “(g) The Office of Personnel Management shall consult 

15 with the Office of ManagemeMt and Budget before making 

16 any decision to grant or tenninaie any authonty wider this 

17 section.”; a7id 

18 (4) in subsection (h), by striking “'The Office of 

19 Management and Budget shall repoii to the Cam- 

20 niittee on Post Office and Civil Service” and insert- 

21 ing “The Office of Personnel Management shall report 

22 to the Committee on Government Reform. 
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1 SEC. 103. CIVIL SERVICE RETIREMENT SYSTEM COMPUTA- 

2 TION FOR PART-TIME SERVICE. 

3 Section 8339(p) of title 5, United States Code, is 

4 amended by adding at the end the following: 

5 “(3) In the administration of paragraph (1 ) — 

6 “(A) subparagraph (A) of such paragraph 

7 shall apply to any service performed before, on, 

8 or after April 7, 1986; 

9 “(B) subparagraph (B) of such paragraph 

10 shxM apply to all service performed on a part- 

11 time or fuU-time basis on or after April 7, 1986; 

12 and 

13 “(C) any service performed on a part-time 

14 basis before April 7, 1986, shall be credited as 

15 service performed on a full-time basis.”. 

16 SEC. 104. RETIREMENT SERVICE CREDIT FOR CADET OR 

1 7 MIDSHIPMAN SERVICE. 

18 (a) Civil Service Retirement System.— S ection 

19 8331(13) of title 5, United States Code, is amended by strik- 

20 ing “but” and inserting “and includes service as a cadet 

21 at the United States Militanj Academy, the United States 

22 Air Force Academy, or the United States Coast Guard 

23 Academy, or as a midshipman at the United States Naval 

24 Academy, but”. 

25 (b) Federal Employees’ Retirement System . — 

26 Section 8401(31) of title 5, United States Code, is amended 
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1 by striking “hut” and inserting “and includes service as 

2 a cadet at the United States Military Academy, the United 

3 States Air Force Academy, or the United States Coast 

4 Guard Academy, or as a midshipman at the United States 

5 Naval Academy, but”. 

6 (c) Effective Date and Application. — The amend- 

7 ments made by this section shall apply to — 

8 (1) any annuity, eligibility for which is based 

9 upon a separation occurring before, on, or after the 

10 date of enactment of this Act; and 

1 1 (2) any period of service as a cadet or mid- 

12 shipman at the military service academy of the 

13 Army, Air Force, Coast Guard, or Navy, occurring 

14 before, on, or after the date of enactment of this Act. 

15 SEC. 105. SENIOR EXECUTIVE SERVICE AUTHORITY FOR 

1 6 WHITE HOUSE OFFICE OF ADMINISTRATION. 

17 Chapter 2 of title 3, United States Code, is amended— 

18 (1) in section 107(b ) — 

19 (A) in paragraph (2), by .striking “section 

20 3101” and inserting “sections 3101 and 3132”; 

21 and 

22 (B) by adding at the end the following: 

23 “(3) Any permanent Senior Executive Service 

24 position established under paragraph (2) shall be a 

25 career reserved position.”; 
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1 (2) in section 114 — 

2 (A) by redesignating tJiat section as sub- 

3 section (a); 

4 (B) by amending that subsection, as so re- 

5 designated, by striking “minimum rate of basic 

6 pay then currently paid for 08-16” and insert- 

1 ing “maximum rate of basic pay then currently 

8 paid for 08-15”; and 

9 (C) by adding at the end the following: 

10 “(b) The limitation established in subsection (a) shall 

11 not apply to an individual appointed under the authority 

12 in section 107(b)(2), in accordance with section 3132 of title 

13 5 /'. 

14 TITLE n— REFORMS RELATING 

15 TO FEDERAL EMPLOYEE CA- 

16 REER DEVELOPMENT AND 

17 BENEFITS 

18 SEC. 201. AGENCY TRAINING. 

19 (a) Training To Accomplish Performance PimLns 

20 and Strategic Ooals. — Section 4103 of title 5, United 

21 States Code, is amended by adding at the end the following: 

22 “(c) The head of each agency shall — 

23 “(1) evaluate each program or plan established, 

24 operated, or maintained under subsection (a) with re- 
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1 spect to accomplishing specific performance plans and 

2 strategic goals in performing the agency mission; and 

3 “(2) modify such program or plan to accomplish 

4 such plans and goals.”. 

5 (b) Agency Training Officer; Specific Training 

6 Programs . — 

7 (1) GENERAL. — Chapter 41 of title 5, United 

8 States Code, is amended by adding after section 4119 

9 the following: 

10 “§4120. Agency training officer 

11 “Each agency shall appoint or designate a training 

12 officer who shall be responsible for developing, coordinating, 

13 and administering training for the agency. 

14 “§4121. Specific training programs 

15 “In consultation with the Office of Personnel Manage- 

16 ment, each head of an agency shall establish — 

17 “(1) a comprehensive management succession 

18 program to provide training to employees to develop 

19 managers for the agency; and 

20 “(2) a program to provide training to managers 

21 on actions, options, and strategies a manager may 

22 use in — 

23 “(A) relating to employees with unaccept- 

24 able performances; and 
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1 “(B) mentoring employees and improving 

2 employee performance and productivity. 

3 (2) Technical and conforming amend- 

4 ment. — The table of sections for chapter 41 of title 5, 

5 United States Code, is amended by adding at the end 

6 the following: 

^‘4120. Agency training officer. 

“4121. Specific training programs.”. 

7 SEC. 202. ANNUAL LEAVE ENHANCEMENTS. 

8 (a) Accrual of Leave for Newly Hired Federal 

9 Employees With Qualified Experience . — 

10 (1) In general. — Section 6303 of title 5, 

11 United States Code, is amended by adding at the end 

12 the following: 

13 “(e)(1) In this subsection, the term ‘period of qualified 

14 non-Federal career experience’ means any equal period of 

15 service performed by an individual that — 

16 “(A) except for this subsection would not other- 
11 wise he service performed by an employee for purposes 

18 of subsection (a); and 

19 “(B) was performed in a position — 

20 “(i) the duties of which were directly related 

21 to the duties of the position in an agency that 

22 such individual holds; and 


•S 129 RS 



93 


52 

1 “(ii) which meets such other conditions as 

2 the Office of Personnel Management shall pre- 

3 scribe by regulation. 

4 “(2) For purposes of subsection (a), the head of an 

5 agency may deem a period of qualified non-Federal career 

6 experience performed by an individual to be a period of 
1 service performed as an employee.”. 

8 (2) Effective date. — This section shall take ef- 

9 feet 120 days after the date of enactment of this Act 

10 and shall only apply to an individual hired on or 

1 1 after that effective date. 

12 (b) Senior Executive Service Annual Leave En- 

13 hancements . — 

14 (1) In general. — Section 6303(a) of title 5, 

15 United States Code, is amended — 

16 (A) in paragraph (2), by striking “and” at 

17 the end; 

18 (B) in paragraph (3), by striking the period 

19 at the end and inserting and”; and 

20 (C) by adding after paragraph (3) the fol- 

21 lowing: 

22 “(4) one day for each full biweekly pay period 

23 for an employee in a position paid under section 

24 5376 or 5383, or for an employee in an equivalent 
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1 category for which the minimum rate of basic pay is 

2 greater than the rate payable at GS~15, step 10.”. 

3 (2) Regulations. — Not later than 120 days 

4 after the date of enactment of this Act, the Oft'ice of 

5 Personnel Management shall prescribe regulations to 

6 carry out the amendments made by this subsection. 

7 (3) Effective dates . — 

8 (A) In general. — P aragraph (1) .shall take 

9 effect 120 days after the date of enactment of this 

10 Act. 

11 (B) Regulations. — Paragraph (2) shall 

12 take effect on the date of enactment of this Act. 

1 3 sec. 203. COMPENSATORY TIME OFF FOR TRAVEL. 

14 (a) In General. — S ubchapter V of chapter 55 of title 

15 5, United States Code, is amended by adding at end the 

16 following: 

17 “§ 3550b. Compensatory time off for travel 

18 “(a) Notwithstanding section 5542(b)(2), each hnur 

19 spent by an employee in travel status away from the official 

20 duty station of the employee, that is not otherwise conipen- 

21 sable, shall be treated as an hour of work or employment 

22 for purposes of calculating compensatory time off. 

23 “(b) An employee who has any hours treated as hours 

24 of work or employment for purposes of calculating compen- 

25 satory time under subsection (a), shall not be entitled to 
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1 payment for any such hours that are unused as compen- 

2 satory time. 

3 “(c) Not later than 30 days after the date of enactment 

4 of this section, the Office of Personnel Management shall 

5 prescribe regulations to implement this section. ”. 

6 (b) Technical and Conforming Amendment. — The 
1 table of sections for chapter 55 of title 5, United States 

8 Code, is amended by inserting after the item relating to 

9 .section 5550a the following: 

“5550h. Compensotory time off for travel”. 
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Mr. Davis of Illinois. Thank you very much, Madam Chair- 
woman. I’m pleased to join with you in convening this hearing and 
in welcoming our witnesses today. 

Given the increased demand by Federal agencies and some Mem- 
bers of Congress for human capital flexibilities in the Civil Service 
system, I’m not surprised that the first hearing of this session is 
to consider legislation that would give Federal agencies flexibilities 
for recruitment and retention bonuses, relocation allowances, per- 
sonnel management demonstration projects, training, and direct 
hire authority. 

This hearing is timely. Last week we began to see the results of 
granting Federal agencies human capital flexibilities that do not 
address the problems the flexibilities portend to correct. Federal 
Aviation Administration received exemptions from Title 5 in 1995 
so it could establish its own personnel system. Though the 1995 
legislation initially exempted FAA from Chapter 71 of Title 5, 
which sets forth the rules for collective bargaining and labor/man- 
agement relations, in 1995 Congress restored FAA’s coverage under 
Chapter 71. 

For reasons my staff is researching and trying to comprehend. 
Congress has also created a separate bargaining procedure where- 
by if the FAA labor and management reach an impasse in their ne- 
gotiations, matters being negotiated must be transmitted to Con- 
gress for a final determination. Last month the FAA transmitted 
their unresolved labor/management issues to Congress. If Congress 
does not act within 60 days, management’s proposal for its person- 
nel system is implemented. Members of Congress and staff must 
get into the minutia of the labor/management agreement and do so 
within 60 days or management automatically gets what it wants. 
This process clearly creates more problems than it solves. 

Last year congressional Democrats and employee organizations 
saw the wolf in sheep’s clothing and fought the human capital pro- 
visions in the Department of Defense reauthorization bill, but to no 
avail. Last week DOD briefed our staff on the draft proposal for its 
new personnel system. It was an outrage. Under the draft proposal, 
DOD employees could still join unions, but under a new fee-for- 
service arrangement. Employees would pay a fee to contract with 
Union representation. DOD argued it needed broad exemptions 
from existing personnel laws for national security reasons. What 
impact do union dues have on national security? 

The proposal also calls for excluding additional groups of employ- 
ees from collective bargaining. No reasonable explanation was 
given for the exclusions. 

Granting Federal agencies flexibilities that do not address well 
documented problems are not clear solutions to these problems and 
a disservice to Federal employees and the taxpayers. We can and 
should do better by Federal employees who have devoted their lives 
to serving the American public. 

Again, Madam Chairwoman, I thank you for holding this hearing 
and look forward to the testimony of our witnesses. 

[The prepared statement of Hon. Danny K. Davis follows:] 
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February 11, 2004 

Chairwoman Davis, I look forward to working with you this session as we work to 
support and strengthen the civil service. 

Given the increased demand by federal agencies and some Members of Congress for 
human capital flexibilities in the civil service system, I am not surprised that the first hearing of 
this session is to consider legislation that would give federal agencies flexibilities for recruitment 
and retention bonuses, relocation allowances, personnel management demonstration projects, 
training, and direct hire authority. 

This hearing is timely. Last week we began to see the results of granting federal agencies 
human capital flexibilities that do not address the problems the flexibilities portend to correct. 

The Federal Aviation Administration (FAA) received exemptions from Title V in 1995 so 
it could establish its own personnel system. Though the 1995 legislation initially exempted FAA 
from Chapter 71 of Title V, which sets forth the rules for collective bargaining and labor 
management relations, in 1995, Congress restored FAA’s coverage under Chapter 71. 

For reasons my staff is researching and trying to comprehend, Congress also created a 
separate bargaining procedure whereby if FAA labor and management reach an impasse in their 
negotiations, the matters being negotiated must be transmitted to Congress for a final 
determination. Last month, FAA transmitted their unresolved labor-management issues to 
Congress. If Congress does not act within 60 days, management’s proposal for its personnel 
system is implemented. 

Members of Congress and staff must get into the minutiae of a labor-management 
agreement and do so within 60 days or management automatically gets what it wants. This 
process clearly creates more problems than it solves. 
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Last year, Congressional Democrats and employee organizations saw the wolf in sheep 's 
clothing and fought the human capital provisions in the Department of Defense (DOD) 
Reauthorizalion bill but to no avail. Last week, DOD briefed our staff on their draft proposal for 
its new personnel system. It was an outrage. 

Under the draft proposal, DOD employees could still join unions, but under a new “fee- 
for-service” arrangement. Employees would pay a fee to contract with union representation. 
DOD argued it needed broad exemptions from existing personnel laws for “national security” 
reasons. What impact does union dues have on national security? 

The proposal also calls for excluding additional groups of employees from collective bargaining. 
No reasonable explanation was given for the exclusions. 

Granting federal agencies flexibilities that do not address well-documented problems or 
are not clear solutions to these problems is a disservice to federal employees and the taxpayers. 

We can and should do better by federal employees who have devoted their lives to 
serving the American public. 
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Ms. Davis of Virginia. Thank you, Mr. Davis. It is always a 
pleasure to have you here as our ranking minority member, and 
you always bring so much to the table. 

I would like to ask Ms. Norton if you have an opening statement. 

Ms. Norton. Thank you very much. Madam Chairwoman. I ap- 
preciate the bipartisan way in which you have worked with us on 
this committee. When I saw the name of this hearing, I am sure 
we — and, indeed. I’m sure that it is your intent that we deal with 
a major problem in the Federal work force. As it says, “Esprit de 
Corps: Recruiting and Retaining America’s Best Civil Service," yet 
when I came to the hearing and saw people lined outside. Madam 
Chairwoman, I wondered if we were giving away money the way 
you see people lined outside the Appropriations Committee. No, we 
are not giving away money. It looks like the administration is tak- 
ing away rights. And the walls are lined, as well they should be. 

We had a very troublesome full committee set of events on both 
DOD and the new Homeland Security Committee, and it looks like 
we are in for another set of troublesome hearings. I don’t stoop to 
the pejorative very often, but the notion of saying to a union that 
it has to receive the votes of “X” number — in this case 50 percent — 
in order to qualify to represent workers must be unprecedented in 
the history of labor/management relations in the United States of 
America. 

I recognize that this is only a proposal, but I think we ought to 
send a shot across the bow back from where this proposal came 
that it is high time to sit down with the people who represent the 
people who work for the Federal Government and try to get propos- 
als that have some bipartisan content before you make your way 
to the Congress. I haven’t seen the proposal, but it has already 
been leaked and aired in the paper and the workers know about 
the proposal and are absolutely outraged at the proposal, and I just 
hope that as we now are in the beginning of a new hearing year 
that we can dispose of matters like this by sending them home and 
telling them to try again. 

Thank you very much. Madam Chairwoman. 

Ms. Davis of Virginia. Thank you, Ms. Norton. 

I ask unanimous consent that all Members have 5 legislative 
days to submit written statements and questions for the hearing 
record, and that any answers to written questions provided by the 
witnesses also be included in the record. 

Without objection, it is so ordered. 

I ask unanimous consent that all exhibits, documents, and other 
materials referred to by Members and the witnesses may be in- 
cluded in the hearing record, and that all Members be permitted 
to revise and extend their remarks. 

Without objection, it is so ordered. 

On the first panel we are going to hear from Mr. Ronald Sanders, 
Associate Director for Strategic Resources Policy at the Office of 
Personnel Management. 

It is standard practice for this committee to administer the oath 
to all witnesses. If all the witnesses could please stand, I will ad- 
minister the oath. I’m going to go ahead and do it for both panels 
so that we can just take care of it all at one time. 

Raise your right hands. 



101 


[Witnesses sworn.] 

Ms. Davis of Virginia. Let the record reflect that the witnesses 
have answered in the affirmative. 

You may be seated. 

Mr. Sanders, we have your written testimony in the record, and 
I will ask you if you’d like to summarize it. We will recognize you 
for 5 minutes. 

STATEMENT OF RONALD P. SANDERS, ASSOCIATE DIRECTOR 

FOR STRATEGIC HUMAN RESOURCES POLICY, OFFICE OF 

PERSONNEL MANAGEMENT 

Mr. Sanders. Yes, ma’am. Thank you. Madam Chairwoman, I 
appreciate the opportunity to appear before you today to address 
H.R. 1601, the Federal Workforce Flexibility Act of 2004. It has 
also been introduced in the Senate, with certain differences that I 
will address, as S. 129. I will also speak to H.R. 3737, the Adminis- 
trative Law Judges Pay Reform Act. 

I propose to discuss each of the specific provisions of these bills, 
providing OPM’s views on each. I’ll begin with those that are com- 
mon to the House and Senate bills, address those that are unique, 
and then treat H.R. 3737 last. 

Both House and Senate versions of the bill provide Federal agen- 
cies additional flexibility in offering financial incentives to recruit, 
retain, and relocate top talent. We strongly support these flexibili- 
ties. By allowing agencies to pay larger incentives and to provide 
them in different ways — for example, in lump sums or install- 
ments — the proposed legislation would materially improve our abil- 
ity to compete for the best and brightest, one of Director James’ top 
priorities. In fact, she specifically mentioned the use of incentives 
in this regard as part of her top 10 list of things agencies can do 
to improve hiring issued just yesterday. 

Except for its extension of these authorities to political ap- 
pointees, we would prefer the House version of the bill, which sim- 
ply replaces existing flexibilities with new ones without adding any 
new reporting requirements. 0PM strongly supports most other 
provisions that are common to both House and Senate versions of 
the bill. Both bills would provide 0PM with the responsibility for 
granting and reporting individual agency requests for critical pay 
for their superstars. The bills also establish a higher annual leave 
accrual rate for senior executives and professionals, and allow 
agencies to credit non-Federal work experience to establish a high- 
er annual leave accrual rate for new mid-career entrants. 

Finally, both bills would eliminate potentially anomalous annuity 
computations that disadvantage employees when part-time service 
is involved. 

However, we do not believe it necessary at this time for the bill 
to require that agencies establish and appoint a training officer, es- 
pecially since the Chief Human Capital Officers Act of 2002 is rel- 
atively new. According to that act, training and development are 
among a Chief Human Capital Officer’s principal responsibilities, 
and on the merits we believe that that is exactly right. That’s the 
only way to achieve an integrated approach to strategic manage- 
ment of an agency’s human capital, and CHCOs should be given 
time to tackle this very important issue. 
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The House includes a number of very complicated technical pro- 
visions that would correct anomalies that have resulted from the 
implementation of locality pay under the Federal Employees Pay 
Comparability Act. These anomalies have to do with complex inter- 
relationships between locality pay and special rates — that’s an 
under-statement — and the impact on pay retention when employees 
are covered by one or both. These provisions were in the Presi- 
dent’s original Managerial Flexibility Act and we urge their pas- 
sage. We also thank you for your leadership in continuing to cham- 
pion them. 

The House bill also includes streamlined personnel demonstra- 
tion project authority. Madam Chairwoman, that authority is fine 
as far as it goes. It is based on a strategy for making incremental 
improvements in our Civil Service system that can be traced back 
to the late 1970’s. While we always appreciate more flexibility to 
deal with outmoded personnel rules, a new model has also 
emerged. First embodied in the Homeland Security Act and since 
continued in DOD’s National Security Personnel System, that 
model sets forth the principles and process for modernizing our 
Civil Service system without compromising any of the core rights 
and protections that make it so great. 

Madam Chairwoman, you have been one of the architects of this 
new approach, and we thank you for your leadership in that en- 
deavor. We urge you to continue to work with us to explore making 
our Civil Service system the best in the world. 

The Senate version of the bill would provide Federal employees 
with additional compensatory time off for each hour spent in travel 
status away from their duty station. We do not support this pro- 
posal. At present there are provisions in Title 5 U.S. Code and case 
law under the Fair Labor Standards Act to require compensation 
for Federal employees in travel status under certain circumstances, 
and there is no compelling business case to provide additional com- 
pensatory time off in this regard. 

We do support the technical amendments to S. 129 that confirm 
the longstanding practice of interpreting the term “military service” 
to include service as a cadet or midshipman at the Air Force, 
Army, Coast Guard, and Naval Academies. This practice has been 
brought into question by appeals court decisions, and we believe 
this legislation is necessary to leave no doubt. 

Finally, let me address the stand-alone provisions of H.R. 3737, 
which would reform the pay system for administrative law judges 
by increasing the minimum and maximum pay rates. The statutory 
minimum and maximum rates of basic pay would be linked to the 
rates for level III of the executive schedule instead of level IV. 
More importantly, the maximum rate of locality adjusted basic pay 
would be increased from the rate for level III to the rate for level 
II of the executive schedule, which is the rate payable to Federal 
district court judges. We oppose this bill. 

While the impetus behind this legislation is to provide parity 
with the new Senior Executive Service pay for performance system, 
comparisons with that new system are just not appropriate. The 
new SES system is exclusively performance based. There are no 
more automatic or across-the-board increases, and in that light it 
would be unfair to do so for ALJs. 
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Moreover, while there is compression, there is no compelling evi- 
dence of a recruiting or retention problem amongst ALJs sufficient 
to warrant such extraordinary treatment. 

We sincerely value the contributions of the ALJ corps, but for the 
reasons set forth above and in my written statement we must op- 
pose H.R. 3737. 

Madam Chairwoman, thank you for the opportunity to testify on 
these important matters. I would be happy to answer any ques- 
tions. 

Ms. Davis of Virginia. Thank you, Mr. Sanders. It is always a 
pleasure to have you here as one of our witnesses. 

[The prepared statement of Mr. Sanders follows:] 
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on 
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Madam Chair, I am Ronald P. Sanders, the Office of Personnel Management’s (OPM’s) 
Associate Director for Strategic Human Resources (HR) Policy, and I appreciate the opportunity 
to appear before you today to address the Federal Workforce Flexibility Act of 2004 (H.R. 1601, 
introduced in the Senate with certain differences as S. 129) and the Administrative Law Judges 
Pay Reform Act of 2004 (H.R. 3737). 

As a general matter. Director James, on behalf of the Administration, strongly supports any 
measure that provides additional flexibility for Federal managers, and the legislation before the 
subcommittee today is no exception. H.R. 1601 and S, 129 provide an array of new tools to 
assist agencies in the strategic management of their human capital, many of which can be traced 
to the President’s proposed Managerial Flexibility Act, introduced early in his Administration. 
However, while we support the general objectives of these bills (and thank you Madam Chair for 
leading these provisions through the legislative process), we do suggest modifications to some 
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elements. In addition, there are some provisions that we do not support. We also oppose H.R. 
3737, the Administrative Law Judges Pay Reform Act of 2004. 

Madam Chair, I propose to discuss each of the specific component provisions of these bills, 
providing OPM’s views on each. I will begin with those provisions that are common to 
both House and Senate bills and then address those that are unique to each. I will 
conclude with our views on H.R. 3737. 

Provisions Common to H.R. 1601 and S. 129 (as reported) 

Both House and Senate versions of the Act provide Federal agencies additional 
flexibility in offering financial incentives to recruit, retain, or relocate top talent. First 
provided by the Congress in the early 1990s, these incentives have been extremely 
useful; however, they need to be “modernized” to reflect the needs of today’s Federal 
Government. We believe that the proposed amendments would do just that, and as a 
consequence, we strongly support them. 

By allowing agencies to pay larger incentives, and to provide them in different ways (for 
example, in lump sums or installment payments), the proposed legislation would 
materially improve our ability to compete for the best and brightest, one of Director 
James’ top priorities. Except for its extension of these authorities to political appointees, we ' 
would prefer the House version of the bill, which simply replaces existing flexibilities with the 
new ones, without adding any new reporting requirements. 

0PM strongly supports other provisions that are common to both House and Senate versions. 
Both bills would provide OPM with the responsibility for granting (and reporting) individual 
agency requests for “critical pay” (up to the rate for level I of the Executive Schedule, currently 
$174,500) for their superstars; and while the authority itself is not new, streamlining its approval 
will make it more readily available to agencies that can make the business case for this 
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flexibility. Similarly, by establishing a higher annual leave accrual rate for senior executives and 
senior professionals, and by allowing agencies to credit non-Federal work experience to establish 
a higher annual leave accrual rate for new mid-career entrants, the legislation will make the 
Federal Government far more attractive to top external talent. These too have been high on 
Director James’ list of priorities, and we appreciate your leadership in championing them 
in the Congress. 

Both bills would also eliminate potentially anomalous annuity computations that 
disadvantage employees when part-time service is involved, especially at the end of an 
employee’s Federal career. We support this correction; it will make part-time service a 
more useful {and attractive) tool in an agency’s succession planning toolkit. 

However, we do not believe it necessary at this time to require that agencies establish and 
appoint a Training Officer, especially since the Chief Human Capital Officers (CHCO) Act of 
2002 is still relatively new. That Act required each major agency to appoint a CHCO as the 
single senior point of accountability for its human resources. According to that Act, training and 
development is one of the CHCO’s principal responsibilities, and on the merits, we believe 
that this is exactly right-that is the only way to achieve an integrated approach to the 
strategic management of an agency’s human capital. In this regard, we believe that it is 
premature to dilute the promise of this approach; Congress should wail until the CHCO Act has 
had a chance to firmly take root before modifying it. 

Provisions Unique to H.R. 1601 

The House bill includes a number of very complicated technical provisions that would correct 
anomalies that have resulted from the implementation of locality pay under the Federal 
Employees Pay Comparability Act of 1990; these anomalies have to do with the complex 
interrelationship between locality pay and special pay rates, and the impact on pay retention when 
employees are covered by one or both. These provisions were in the President’s original 
Managerial Flexibility Act, and we thank you for your leadership in continuing to 
champion them. 
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The House bill also includes streamlined personnel demonstration project authority. 
Madam Chair, Director James believes that this authority is fine as far as it goes. It is 
based on a strategy for making incremental improvements in our civil service system 
that can be traced back to the late 1970s, and while we always appreciate more 
flexibility to deal with outmoded personnel rules, experience under that model has 
exposed some flaws. Now we also believe that a new model, first embodied in the 
Homeland Security Act (and since continued with DoD’s National Security Personnel 
System), sets forth the principles and the process for “modernizing” our civil service system 
without compromising any of the core rights and protections that make it so great. Madam 
Chair, along with Director James, you have been one of the architects of this new approach, and 
we thank you for your leadership in that endeavor. We urge you to continue to work with us to 
explore making our civil service system the best in the world. 

Provisions Unique to S. 129 

The Senate version of the bill would provide Federal employees with additional compensatory 
time off for each hour spent in a travel status away from their duty station. We do not support 
this proposal, _At present, there are provisions in title 5, U.S. Code, and case law under the Fair 
Labor Standards Act that require compensation for Federal employees in a travel status, under 
certain conditions, and there is no compelling business case to provide an additional 
compensatory time off benefit to the mix. This is a benefit not typically found in the private 
sector (a recent survey of private employers found only 28 percent provide compensatory time 
off for travel). There is a reason for this-such a benefit has a significant cost, not directly, but in 
terms of lost productivity. 

We also support the technical amendment in S, 129 that confirms the longstanding practice of 
interpreting the term “military service” as including service as a cadet or midshipman at 
the Air Force, Army, Coast Guard, and Navy service academies. This practice has 
been brought into question by appeals court decisions. 
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The Administration may have further views on this bill, which we will communicate to 
the Congress separately. 

Provisions of H.R. 3737 

Finally, let me address the stand-alone provisions of H.R. 3737, which would “reform” 
the pay system for administrative law judges (ALJs) by increasing their minimum and 
maximum pay rates. The statutory minimum and maximum rates of basic pay would be 
linked to the rates for level III of the Executive Schedule, instead of level IV. The 
maximum rate of locality-adjusted basic pay would be increased from the rate for level 
III of the Executive Schedule to the rate for level II, which is the rate payable to Federal 
District Court judges. We oppose this bill. 

While the impetus behind this legislation is to provide ALJ “parity” with the new Senior 
Executive Service (SES) pay-for-performance system, comparisons between these two categories 
of employees are not appropriate. The SES system is performance-based; there are no more 
automatic or across-the-board pay increases. Moreover, it is no easy thing for an individual SES 
member to exceed level ni of the Executive Schedule, much less reach level n. He or she must 
first work for an agency that has demonstrated that it can and will make “meaningful 
distinctions” in performance, as certified by OPM and the Office of Management and Budget, 
and then that SES member must demonstrate the very highest levels of performance in order to 
reach that upper limit. 

We expect relatively few SES members will do so, but that is the nature of the new system. 

Those who perform, who set stretch goals and exceed them, who manage thousands of people 
and millions (sometimes billions) of dollars, who achieve results that the American people can be 
proud of-those are the ones who will reach level II, and with all due respect, it is patently unfair 
to them to give ALJs a “pass” to that level. By law, ALJs must remain independent of 
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their employing agencies; they are exempt from any sort of evaluation based on 
performance, and thus, it would be inappropriate to link their pay levels to the new SES 
pay system. Moreover, there is no evidence of a recruiting or retention problem among 
ALJs sufficient to warrant such extraordinary treatment. We sincerely value the 
contributions of the ALJ corps, but for the reasons set forth above, we must oppose 
H.R, 3737. 

We recognize that some pay compression currently exists with respect to the top two 
ALJ levels, AL-1 and AL-2, where all receive the rate for level III of the Executive 
Schedule (currently $144,600); however, such pay compression problems are not 
uncommon in the Federal environment in which pay limits often apply to highly 
compensated officials. Increasing maximum pay levels for ALJs will simply create other 
problems, including pay compression with respect to other categories of Federal 
officials with broader authority and more significant responsibilities. In the end, we are 
not persuaded that there is a strong strategic rationale for increasing pay levels for all 
ALJs, 

Madam Chair, thank you for the opportunity to testify on these important matters; I 
would be happy to answer any questions you may have. 
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Ms. Davis of Virginia. I’d like to now move to the question and 
answer period, and I will yield first to our Civil Service Subcommit- 
tee ranking member, Mr. Davis. 

Mr. Davis of Illinois. Thank you very much. Madam Chair- 
woman. 

Mr. Sanders, based upon the briefing that DOD has given to us, 
it has been pretty clear that there was no real collaboration with 
0PM. I didn’t get the impression that there was. As Federal agen- 
cies receive more flexibilities from Title 5, how does 0PM see itself 
maintaining or holding on to some oversight authority or respon- 
sibility? 

Mr. Sanders. I think the Congress, Mr. Davis, in both cases — 
Homeland Security and DOD — has provided 0PM a central and 
pivotal role in that regard. I will only hearken back to something 
that Mrs. Davis said. This process is just now beginning, and 0PM 
and DOD have begun their internal collaborations, and then DOD 
and 0PM will begin their collaborations with labor unions and 
other employee organizations, so while this was preliminary and 
was briefed as such, I think there is a long way to go. 

Mr. Davis of Illinois. I don’t want to appear that I’ve got more 
confidence in 0PM than I do some of the agencies, but I guess I 
really do. I’m wondering, do you think that maybe we need to pro- 
vide 0PM with more authority as a part of its role and mission — 
that is, if we are going to be able to comprehensively develop ap- 
proaches to dealing with the entire Federal system, as opposed to 
some agencies operating perhaps one way and other agencies oper- 
ating another way, which means that employees would not across 
the board have the same system that they’re working under. 

Mr. Sanders. I know that Director James takes her responsibil- 
ity under both the Homeland Security Act and the National Secu- 
rity Personnel System authorizing legislation very seriously. That 
role is virtually identical. It provides in both cases for the Cabinet 
Secretary and the 0PM Director to jointly prescribe the establish- 
ing regulations. That’s a pretty important and pretty powerful role 
and, as I said, I think Director James understands the charge she 
has been given both by the President and by the Congress to en- 
sure that those rights that are enumerated in both pieces of legisla- 
tion are protected and preserved, at the same time ensuring and 
affording those agencies the flexibility they need to deal with their 
particular missions. It is that balance that I think 0PM has been 
charged with striking, and I think the role that the statute pro- 
vides for the Director strikes that right balance. 

Mr. Davis of Illinois. In his written testimony Mr. DeMaio, 
president of the Performance Institute, suggests that Congress 
should wait until the Department of Homeland Security and De- 
partment of Defense implement their new systems before granting 
Federal agencies additional pay flexibilities. Do you agree or dis- 
agree with that? Or do you think that it might be prudent for us 
to get a look at what happens? I’ve always been told that seeing 
is believing, and that sometimes having experience to base a deci- 
sion upon — do you think it might be helpful if we were to wait and 
see what happens there before moving further ahead? 

Mr. Sanders. That is certainly Congress’ prerogative, but, with 
all due respect, I think we have had lots of experience with at least 
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various models of, for example, pay reform, and literally about a 
quarter century worth, and there has been lots of fine tuning. You 
mentioned FAA. There are a number of other agencies that have 
been experimenting with this, that have been perfecting this, and 
to the extent that those two efforts build on that experience — and 
I believe they have and will — then I’m not sure that it is necessary 
to wait to simply add more to what we already know. I think we 
have known now for some time that the General Schedule needs 
to be reformed. 

Mr. Davis of Illinois. Ms. Norton mentioned in her opening 
statement the fact that there were so many people here, and more 
than we are accustomed to seeing. What do you attribute this to, 
or would you attribute anything about this particular hearing and 
the numbers of people that have expressed an interest? 

Mr. Sanders. I know this is AFGE’s annual legislative con- 
ference, so I suspect they are in town and want to see our congres- 
sional process at work. 

Mr. Davis of Illinois. Thank you very much. [Laughter.] 

Ms. Davis of Virginia. We will have order, please. 

Mr. Davis of Illinois. Thank you very much. Madam Chair- 
woman. Thank you, Mr. Sanders. 

Ms. Davis of Virginia. Thank you, Mr. Davis. 

I would like to remind the Members and the witnesses, that this 
hearing is on H.R. 1601 and H.R. 3737, which actually has nothing 
to do, as such, with pay for performance. It is looking at ways to 
recruit and retain. 

Mr. Sanders, in that regard, how many recruitment, retention, 
and relocation bonuses are paid per year under current law? Do 
you have any idea? 

Mr. Sanders. I don’t have that number off the top of my head. 
We can provide it for the record. 

I can tell you that it is not many. For a variety of reasons — and 
I think generally good ones — they are used sparingly. There are 
funding constraints, but I think that is generally a good thing be- 
cause when they are used they are used for critical purposes. I’ve 
had experience in a couple of agencies where we’ve used them, 
where we have managed to find the money because the job or the 
individual was that important to us, and I think the situation the 
way it exists today with these added flexibilities would provide just 
the right tools we need to compete. 

Ms. Davis of Virginia. Do you believe that we will see expanded 
use of recruitment, retention, and relocation bonuses under the 
new authority that is in H.R. 1601 and if funding may be a major 
obstacle? Do you think it would be used? And do you think it is 
necessary to recruit and retain? 

Mr. Sanders. I think it is necessary. I think it will be used. 
Again, I don’t think it is going to be used so much in such a wide- 
spread way that someone would suggest abuse. Again, where there 
is a will there is a way, and when the job is important enough and 
the individual is talented enough to recruit, retain, or relocate, 
these incentives have been used. I think what this bill will do is 
provide a lot more room for creativity in their use. 

Let me underscore one thing. As the Congress has done in the 
bill, there is a service payback commitment, so the Government is 
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going to get a return on that investment, either through the indi- 
vidual’s service, or if the individual leaves prematurely under cer- 
tain circumstances, through a payback requirement. So I think that 
is the right balance there, as well. 

Ms. Davis of Virginia. How does 0PM view the merits of the 
payment of bonuses as opposed to increasing the pay grade? 

Mr. Sanders. I think the two have to be looked at together, be- 
cause increases in grade or permanent promotions or pay adjust- 
ments to base salary are permanent. I mean, the typical strategy 
is to reward high performance with a bonus 1, 2, or 3 years until 
it is clear that the individual is going to sustain that high level, 
and then award that individual a base pay adjustment — I think 
that’s the way it has worked for many years — so that we can, in 
fact, recognize high performers for one-time acts and over a sus- 
tained period. I think that combination will work very well. 

Ms. Davis of Virginia. So OPM prefers the bonuses as opposed 
to raising the scale, pay grade? 

Mr. Sanders. I think certainly the flexibilities here will help 
complement base pay adjustments, as opposed to sort of playing 
games with the classification process and raising grades artificially. 
This certainly would be preferable. 

Ms. Davis of Virginia. I think I’ve got another minute or two. 
Let me go to — I heard you say in Senate bill S. 129 that OPM op- 
poses the amendment that they put in there with regard to com- 
pensation for travel. I’m not so sure I’m in agreement with OPM 
on this one. It sounds like a good proposal to me. It is my under- 
standing that if an employee were to be able to get compensated 
for traveling early in the morning for that time for travel, that 
maybe they would not then go the night before and incur hotel 
costs, meals, etc. So why would it not be better to give them time 
off for having to leave early in the morning and go? I’m just trying 
to see why you oppose it. 

Mr. Sanders. Madam Chairwoman, let me say this. This issue 
has recently been raised with Director James. She’s willing to take 
a fresh look, and in so doing she is going to reach out to all of the 
interested stakeholders, including this subcommittee, so stay 
tuned. 

Ms. Davis of Virginia. If you could ask her to take a close look 
at it and just get back to me with exactly why you would oppose 
it, because just at first glance it sounds like a reasonable amend- 
ment to me and I tend to agree with it. 

I am going to yield now to Ms. Norton. 

Ms. Norton. Thank you. Madam Chairwoman. 

I have a question on the ALJs. I’m really trying to understand 
the role of OPM since the restructuring of Federal agencies began, 
and that is the context in which I look at everything now because 
increasingly it sounds to me as though they may be downsizing 
agencies in their personnel, but it looks like OPM is being 
downsized in its mission. 

I would like to know the nature of the collaboration you have 
had, very specifically what role you have played in the proposed 
DOD proposal — “you” meaning OPM. 

Mr. Sanders. As I said, that process is just now beginning. To 
be quite candid about it, our attentions have been focused prin- 
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cipally on bringing the Homeland Security system home, which I 
believe is imminent. That has absorbed the attentions of my staff 
and myself for many, many months, and we are just now beginning 
to turn our attention to DOD. 

I can tell you that in this bill OPM’s role is pretty clear and pret- 
ty firm. In every case, the Congress has authorized the Director to 
issue implementing regulations, and in many cases that authority 
is very, very broad, and we appreciate that because some of the 
problems addressed here are so complex that legislation would be 
problematic. So I see nothing in the Workforce Flexibility Act that 
diminishes OPM’s role in any way whatsoever. 

Ms. Norton. I appreciate your answer on the Workforce Flexibil- 
ity Act, but my question was about the DOD proposal, and your an- 
swer was that you have been so busy with Homeland Security that 
you have had zero role in that proposal. Let me tell you why that — 
you know, if you want to revise that answer — ^you changed the sub- 
ject from the question I asked. If you want to revise that answer. 
I’m pleased to hear it. 

Mr. Sanders. As I said, we 

Ms. Norton. Did you play any role — were you in any meetings 
with the DOD when they prepared the proposal that has been 
leaked to the press and that is now in the newspapers? 

Mr. Sanders. We have seen the proposal, yes, ma’am. 

Ms. Norton. You know, I saw it, too, but that was not my ques- 
tion. 

Mr. Sanders. As I indicated 

Ms. Norton. Let me tell you why I 

Mr. Sanders [continuing]. We have just now begun 

Ms. Norton [continuing]. Am asking the question. I’m not trying 
to embarrass you. I’m sorry you weren’t in it, frankly. But when 
we are restructuring huge parts of the Federal Government, when 
we are changing the 100-year-old Civil Service system, I think the 
very least the public and the Congress has a right to expect is that 
somebody who has been in touch with that system be in on the 
ground floor when you change that system. I don’t know how — I 
mean, when the Homeland Security Department was set up, they 
were given the authority to go out and look for their own buildings. 
You know what they did? They quickly came back to the GSA be- 
cause they said, “You know, we don’t know anything about finding 
space and GSA does," and even though we have our own authority 
they asked the GSA to help them. Now, the DOD doesn’t know 
squat about Civil Service, about what protects Federal workers, 
about what the Federal Government is entitled to, and yet without 
any experts from the 0PM in the room they sit down and they 
write a proposal and they say, “Look, you take a look at this." It 
seems to me it might have been the other way around. You write 
the proposal and you say, ‘You take a look at this and adjust this 
to your needs." If we don’t go on record saying that now, we are 
going to have another whole year where agencies write their pro- 
posals, strip workers of their rights, come in with asinine proposals 
even relating to their own efficiencies, and we’re not going to stand 
for it. You know, you’ve done it twice. We’re not going to stand for 
it. 

[Applause.] 
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Ms. Davis of Virginia. I will say once again this is a hearing 
and it will he conducted that way. There will he no outbreaks of 
applause. Thank you. 

Ms. Norton. Let me ask something about the ALJs. I just think 
you ought to carry back to 0PM that I am not speaking just for 
myself. Let me ask a word about ALJs. I chaired the EOC. I have 
the greatest respect for ALJs and what they do. I take it — let me 
ask you, do you agree that the ALJ is a judge? 

Mr. Sanders. I think the title is appropriate. It is an administra- 
tive law judge. They are different from judges in the judicial 
branch of our Government. 

Ms. Norton. Do you care to elaborate on that? 

Mr. Sanders. Administrative law judges do exactly what their 
title says they do — they interpret administrative rules and statutes 
as part of 

Ms. Norton. No. I mean the difference is that one interprets ad- 
ministrative rules and statutes and the other interprets law. OK. 
But the reason we have a system, a special system for them — and 
we do have a special system. Civil servants, of course, can be dis- 
ciplined in an entirely different way from an ALJ. Everything has 
to be on the record. Because, after all, these people handle adminis- 
trative law decisions in the same way that a district court judge 
handles legal decisions. One thing that we’re trying to let every- 
body — and they’re bringing it all around the world — know is we 
have an independent judiciary. One of the ways in which we make 
them independent is we do not mess with their pay. I’ll tell you 
something. There are some judges whose pay I would like to com- 
press and mess with. But we have an independent system, and so 
do we in the administrative system have an independent system. 

I want to know how you would reconcile the pay compression 
which you concede does exist with ALJs with the notion of an inde- 
pendent judiciary within the administrative process. 

Mr. Sanders. All you’re doing, Ms. Norton, is changing the point 
of compression, and in so doing you have created a fundamental 
unfairness with the SES pay for performance system and members 
of the Senior Executive Service, that system now just being imple- 
mented, because what will happen with the ALJ reform bill is that, 
with the capping raised to executive level III plus locality pay, the 
vast majority of judges will go to the base pay limit of level III, 
they’ll get locality pay on top of that, and most of them will move 
to level 11. They’ll move to level II automatically without any re- 
gard to performance or quality or anything else. 

Contrast that with the SES pay for performance system. There 
are two very difficult steps for members of the Senior Executive 
Service to get anywhere near level 11. First, agencies have to be 
certified as having performance appraisal systems that make 
meaningful distinctions. Those are Congress’ words. We are about 
to issue the certification criteria. Not every agency is going to be 
certified. That is a high bar. And even when agencies pass that bar 
it doesn’t mean that every SES member is going to go from level 
III to level 11. It is only for the few that earn it. It is performance 
based, no more automatic, no more across the board. And it is that 
fundamental unfairness that I think is the principal opposition to 
the ALJ bill, that ALJs will suddenly move to that level without 
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any regard to performance, and we’re telling Senior Executive 
Service members, “You can’t, you won’t, you have to earn it.” 

Ms. Norton. And are you saying you believe that the ALJ sys- 
tem should be performance based in that sense? 

Mr. Sanders. I think there has to be a way to find an analog. 

Ms. Norton. And so what is the — given the independence that 
an ALJ needs, what is the appropriate analog? I mean. I’d like to 
find a way into the Federal judiciary, as well, but I don’t think I 
deserve a way into that through the pay system. 

Mr. Sanders. I don’t know what the analog is at this time. I do 
know that independence and performance are not mutually exclu- 
sive. 

Ms. Norton. But pay and judicial independence have been exclu- 
sive in our independent system. 

Let me just — I’m very worried that we will not be able to recruit 
ALJs of the quality we have been able to recruit in the past. For 
example, in this new bill you assert that you’ve had no problems 
recruiting ALJs. In the new Medicare prescription bill that has just 
been passed by the Congress, we are informed we will need 350 
ALJs simply to adjudicate Medicare benefit appeals. I can tell you, 
given this bill, you are going to need a whole lot more ALJs, be- 
cause you are going to get all kinds of difficulties from this bill. 

Are you wiling to sit there this afternoon and tell me you think 
that there will be no recruitment problems whatsoever given the 
unhappiness of the present roster of ALJs and given the recruit- 
ment and retention problems we already have in the Federal Gov- 
ernment where you can take that skill and go to the private sector 
today and earn often a great deal more money? Are you willing to 
say that you are going to have no trouble getting 350 ALJs for the 
Medicare prescription drug bill and that the status of ALJs would 
have no effect upon retention and maintenance? And let me add, 
91 percent of your ALJs are already at retirement age. With that 
context. I’d like your answer. 

Mr. Sanders. I am willing to say that, as far as the data has 
shown to date, there are no recruiting or retention difficulties. 

Ms. Norton. But, of course, the role of the 0PM is to prepare 
for recruitment. Recruitment, by definition, means you are looking 
into the future in order to be able to draw people in. Let me ask 
you then very specifically, you know about the new Medicare pre- 
scription drug bill. Have you looked into the question of whether 
or not you will be able to recruit ALJs to administer that bill? 

Mr. Sanders. I can tell you that my testimony was circulated to 
all agencies, including those that employ ALJs, and they concurred 
with the testimony. 

Ms. Norton. With the testimony that what? Answer my ques- 
tion, sir. 

Mr. Sanders. That we oppose the ALJ pay reform bill as it is 
currently structured. 

Ms. Norton. You know, I just want to say this. You’re not going 
to get away with not answering my questions by answering some 
other question. My question again is: has the 0PM, whose job is 
recruitment and maintenance, looked to see whether or not it will 
be able to recruit ALJs knowing that a whole new body of ALJs is 
necessary for the prescription drug bill? Have you looked at that 
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yet? And I’d like you to answer that question, not some other ques- 
tion that you have decided to answer. 

Mr. Sanders. That is our job, and we have, and we base the con- 
clusion on two pieces of data. One, historically there are no recruit- 
ing or retention problems. They, in fact, are less than for the Sen- 
ior Executive Service. Two, we have to ask the agencies that actu- 
ally employ ALJs. They are in a far better position than we are to 
make those judgments. They, too, have concurred that the way as 
it is currently written, the ALJ pay reform bill is not something 
that we can support. 

Ms. Norton. That bill was written — I understand my time is up. 
Madam Chairwoman — that bill was written before the prescription 
drug bill was passed, and I am going to ask you to go back to the 
0PM and ask them to do a specific planning and recruitment study 
to make sure that, in fact, there are enough ALJs at the HHS to 
administer this new bill. Could I get that promise from you? 

Mr. Sanders. If you require us to do that, we will certainly com- 
ply- 

Ms. Norton. I’m requiring you to do it, sir. 

Ms. Davis oe Virginia. If you would take that back to Director 
James and ask her to get it back to us, we will make sure that the 
members of the committee have the answer to it. 

Let me just clarify one thing. You were comparing ALJs to 
SESers. The SESers do have performance based but ALJs do not, 
correct? 

Mr. Sanders. Yes, ma’am. 

Ms. Davis of Virginia. I just wanted to clarify that. 

And let me just say one thing, because we tend to keep going to 
something other than what is the issue of this hearing today. You 
know, any of you who were here when we had — most of you prob- 
ably were — when we had the hearings on the DOD personnel trans- 
formation, many of us, including the Chair, were not happy with 
the way the bill came down, and I cannot honestly say I am 100 
percent happy with the bill as it passed; however, we will — and I 
will tell you, Ms. Norton, that we will do everything in our power 
before any other changes are made with our Federal workers, that 
we will continue to fight to make sure that it comes to the jurisdic- 
tion of this committee and that we have fair and open hearings so 
that we know both sides of the issue, and we will do our best to 
fight and make sure it is done in a fair manner. 

Ms. Norton. Thank you. Madam Chairwoman. 

Ms. Davis of Virginia. Again, I thank you, Mr. Sanders, and I 
appreciate your being here today. 

With that, we will go to the second panel. 

Mr. Sanders. Thank you. 

Ms. Davis of Virginia. I would like to point out, to those of you 
who are interested in the DOD personnel transformation, which I 
think is probably 99.9 percent of you in the room here, I have spo- 
ken to the Secretary of the Navy, Secretary Gordon England, and 
he has been charged with working with the unions to make sure 
that this transition, this transformation, is done in a way that is 
fair and open to the unions, so if he has not been in touch with 
you yet, be assured that he will be. He has been appointed as the 
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point man by the Secretary of Defense. His name is Gordon Eng- 
land, by the way. 

If the second panel will come forward — I’d like to thank our sec- 
ond panel of witnesses. The record will show that I have sworn you 
in previously, so we will first hear today an opening statement 
from Judge Kevin Dugan, vice president of the Association for Ad- 
ministrative Law Judges. 

Judge Dugan, thank you for being here. Again, for all of you we 
have your written statements in the record, so I would ask you to 
summarize your statements in 5 minutes. 

STATEMENTS OF KEVIN DUGAN, VICE PRESIDENT, ASSOCIA- 
TION FOR ADMINISTRATIVE LAW JUDGES; JOHN GAGE, NA- 
TIONAL PRESIDENT, AMERICAN FEDERATION OF GOVERN- 
MENT EMPLOYEES; COLLEEN M. KELLEY, NATIONAL PRESI- 
DENT, NATIONAL TREASURY EMPLOYEES UNION; AND CARL 

DE MAIO, PRESIDENT, THE PERFORMANCE INSTITUTE 

Mr. Dugan. Thank you. Good morning. Chairwoman Davis and 
members of the subcommittee. I am Kevin Dugan, Association of 
Administrative Law Judges vice president. I currently am an ad- 
ministrative law judge in the Office of Hearing Appeals in Char- 
lotte, NC, with the Social Security Administration. 

The Association of Administrative Law Judges represents the 
professional interests and concerns of approximately 1,000 adminis- 
trative law judges in the Social Security Administration and the 
Department of Health and Human Services. On behalf of the ad- 
ministrative law judge community and the ALJ-related associations 
that join in support of my testimony, let me extend our apprecia- 
tion, Chairwoman Davis, for today’s hearing and this opportunity 
to testify. 

My association and all other Federal ALJ groups strongly sup- 
ports your legislation, H.R. 3737, which would address ALJ pay 
compression problems that diminish the capacity of the Federal 
Government to recruit and retain the finest candidates and incum- 
bents in the administrative law judiciary. There are approximately 
1,300 administrative law judges in 28 Federal agencies and depart- 
ments. They conduct trial-type hearings for cases brought under 
Federal statutes. In fact, the Supreme Court has declared that Fed- 
eral administrative law judges are functionally similar to Federal 
trial judges. 

The impact of ALJ decisions is considerable. Their jurisdiction in- 
cludes a wide range of significant and diverse regulatory matters, 
including areas from anti-trust to banking practices to environ- 
mental matters, food and drug safety, and so on. These cases may 
involve millions or even billions of dollars and have considerable 
impact on the national economy. 

Equally important, ALJs also adjudicate hundreds of thousands 
of individual cases each year that determine personal entitlement 
to recompense or benefits. These cases, more personal in nature, 
are of considerable and equal importance to the millions of Ameri- 
cans involved. For many, this is the first and only contact they will 
have with the adjudicatory authority of the Federal Government. 

I think it important to realize that the SSA disability adjudica- 
tion system is the largest legal system in America — over half a mil- 
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lion cases a year. Despite the importance of the administrative 
legal system to the American public, a significant problem exists 
with ALJ pay. The ALJ pay system was changed in 1991 when the 
basic pay levels were tied to specific percentages of executive 
schedule level IV. Because of the linkage, administrative law 
judges failed to receive annual cost of living adjustments for four 
straight years, and ALJ pay fell considerably behind that of other 
Federal employees. 

Further, we must also recognize that ALJ locality pay is capped 
at the pay level for executive level III, impacting many current 
ALJs. 

A very telling point is that in 1991 entry level pay for an ALJ 
was equal to a GS-15, step 5/6. Today that is at a GS-14 step 7/ 
8 level, a virtual — almost a full grade pay cut. And this does not 
even take into account bonuses and awards available to GS em- 
ployees which properly are not authorized for ALJs. 

As a result of these pay compression problems, the Federal Gov- 
ernment is at a distinct competitive recruiting disadvantage. It is 
well recognized that the pay for Federal administrative law judges 
has not kept pace with salaries in the private sector. Now we see 
that they have not even kept pace with the Government’s own GS 
pay schedule. 

The problem has become so extreme that Federal Energy regu- 
latory chairman Pat Wood wrote to President Bush that we are 
having difficulty attracting and retaining the high quality of ad- 
ministrative law judges that we need to handle our challenging 
case load. That is why we are so pleased to speak on behalf of this 
bill. H.R. 3737 would respond to these pay problems by revising the 
minimum and maximum levels of pay. You may wish to refer to 
Chart B. The availability of locality pay adjustments would also be 
assured. 

In view of the benefits and reasonableness of this approach, we 
urge the subcommittee to approve H.R. 3737. 

This concludes my statement. Once again. Madam Chairwoman, 
on behalf of the ALJ community we thank you for your continued 
interest and support. 

Ms. Davis of Virginia. Thank you. Judge. You have my vote. 
You did it in less than your 5 minutes. 

[The prepared statement of Mr. Dugan follows:] 
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Chairwoman Davis and Members of the Subcommittee; 

I am Kevin Dugan, viee-president of the Association of Administrative Law Judges. I 
serve as an Administrative Law Judge in the Office of Hearings and Appeals of the Social 
Security Administration in Charlotte, North Carolina.' The Association of Administrative Law 
Judges represents the professional interests and concerns of the approximately 1,000 
administrative law judges in the Social Security Administration. These adjudicatory officers 
constitute the vast majority of AUs in the federal government and represent the largest 
constituency of ALJs in any federal department or agency. 

On behalf of the Administrative Law Judge community and the ALJ- related associations 
that join in support of my testimony^, let me extend our appreciation. Chairwoman Davis, for 
today’s hearing in focusing upon additional federal human resource management tools to meet 
the challenges of the 21“ century. 


This statement is presented in my personal capacity as an officer of the Association of 
Administrative Law Judges and does not necessarily reflect the official view or position of the 
Social Security Administration. 



120 


2 

My association and all other federal ALJ groups strongly support your legislation, H.R. 
3737, which would address the ALJ pay compression problem that diminishes the capacity of the 
federal government to recruit and retain the finest candidates and incumbents in the 
administrative law judiciary. The legislation would increase the minimum and maximum rates 
of basic pay for administrative law judges and continue the availability of annual locality pay 
increases for ALJs equivalent to those provided to General Schedule employees. This legislation 
represents a reasonable approach toward the AU pay compression problem by moderately 
raising the pay cap, yet retainmg the same general fiamework that confers discretion upon the 
President to provide annual pay adjustments to AUs consistent with those given to employees 
under the General Schedule. 

Before further addressing the bill’s merits, let me briefly describe the size and nature of 
the federal government’s administrative law judiciary, as well as the importance of the 
adjudicative work it performs. The federal government currently employs approximately 1300 
administrative law judges in nearly 30 federal departments and agencies. They hear and decide 
cases under federal statutes that require adjudicatory hearings governed by the procedures of the 
federal Administrative Procedure Act of 1946. All AUs conduct trial-type hearings. In fact, 
the Supreme Court has declared that federal administrative law judges are functionally similar to 
federal trial judges.^ 


^ My testimony is endorsed by the Association of Hearing Office Chief Administrative Law 
Judges, Federal Adnunistrative Law Judge Conference, The Forum of United States 
Administrative Law Judges and the Judiciary Division of the Federal Bar Association. 

^ Butz V. Economou , 438 U.S. 478 (1978); Federal Maritime Com'n v. South Carolina State Ports 
Authority , 535 U.S. 743 (2002) ; Rhode Island Dept of Environmental Management v. U.S. , 304 
F.3d 31(lst Cir.(R.I.), 2002) (finding that like AUs at the FMC, Department of Labor AUs are 
functionally equivalent to Federal District Court judges); Mullen v. Bowen , 800 F.2d 535, (6th 
Cir.,1986) (finding that a Social Security AU is entitled to deference, while the Social Security 
Appeals Council is not). 
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The impact of the actions and decisions of ALJs is considerable. They adjudicate cases 
involving a range of significant and diverse regulatory matters, involving antitrust, banking 
practices, commodity futures, education grants, enviromnental degradation, food and drug safety, 
housing violations, interstate and retail pricing of electricity, oil, and natural gas utilities, 
immigration law, international trade, labor, mine safety, occupational workplace conditions, 
postal rates, telecommunications licensing, and unfair labor practices. The cases heard and 
decided by AUs may involve millions, even billions, of dollars and have considerable impact on 
the national economy. In fact, a single AU may handle a single case that may affect millions of 
people and involve billions of dollars. ALJs also adjudicate hundreds of thousands of cases each 
year determining personal entitlement to black lung. Social Security and disability benefits. 
These cases, more personal in nature, are of considerable and equal importance to the millions of 
Americans involved. For many, it is their first and only contact with the adjudicatory authority 
of the federal government. 

Under the Administrative Procedure Act, administrative law judges are hired by their 
respective agencies on a merit basis to ensure fair and impartial on-the-record hearings. They are 
selected from a register of candidates maintained by the Office of Personnel Management, after 
submission of a lengthy and detailed application which demonstrates at least seven years of 
qualifying experience, the taking of written and oral examinations, and a review of their 
references. 

How ALJs are paid has evolved over time. Prior to 1990, Federal administrative law 
judges were classified in the General Schedule as GS-15, GS-16, GS-17 or GS-18. In 1990, the 
Federal Employee Comparability Act removed General Schedule coverage of ALJs and 
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established a professional pay system modeled upon the Senior Executive Service. Basic pay 
levels were tied to specific percentages of Level-fV under the Executive Schedule and the 
maximum basic pay was set at 100% of Executive Level IV pay. 

Because of the statutory linkage of the Executive Schedule to Congressional pay, 
administrative law judges failed to receive annual cost-of-living adjustments for four straight 
years, firom 1994-97 when Congress refiained fiom giving itself a pay raise. The pay of AUs 
accordingly fell considerably behind that of other Federal employees during the 1990’s. This 
prompted Congress in 1999 to enact legislation (P.L. 106-97) providing the President the 
authority to provide aimual pay adjustments to AUs, similar to that already accorded the Senior 
Executive Service, and to adjust Administrative Law Judge salaries within a broadband range of 
65% to 100% of Executive Level IV pay. 

Under current law, ALJ basic pay ranges between a minimum of 65% of EL IV (adjusted 
to approximately 66.6% by 0PM) and 100% of EL IV (see Chart A). Entry-level pay is at the 
minimum level. Only five Chief Judges are paid at AL-1, the equivalent of EL IV. 
Approximately 30 Chief and Deputy Chief Judges are paid at AL-2, about 97% of EL IV. The 
pay of all other judges ranges between the entry level of AL3-A to the AL3-F level, with the 
largest number paid at AL-3F (92.1% of EL IV). The Administrative Procedure Act prohibits 
the payment of performance bonuses and awards to all AUs in order to ensure their decisional 
independence. 

Despite the 1999 legislation providing AU parity with the General Schedule, 
administrative law judge salaries have not been restored to a point comparable to their prior 
standing within the General Schedule in 1991. 



123 


5 

In addition to basic pay, administrative law judges are currently eligible to receive 
locality pay, which is capped at the pay for Executive Level III (currently $144,600). At present, 
the pay of all AL-1 ALJs (chief judges at major agencies), AL-2 (deputy chief judges at major 
agencies and chief judges at other agencies), and AL-3F administrative law judges in nine^ of the 
32 localities designated by the President’s Pay Agent (including the “Rest of United States” 
category) are capped at this figure. This represents the total maximum pay that an ALJ may 
receive because ALJs properly are prohibited by law and regulation fiom receiving any merit- 
based performance bonuses. 

Each year that Executive Level III pay does not advance at the same pace as that of the 
General Schedule, more administrative law judges become capped at the Executive Level III 
pay. Indeed, the pay of AL-3F administrative law judges in nine other localities are within 2% 
of the Executive Level III pay cap,* and that of AL-3F administrative law judges in all localities 
are within 5% of the cap. 

As a result of these pay compression problems, the federal government is at a distinct 
competitive disadvantage in recruiting competent, experienced private and federal sector 
attorneys into the federal administrative taw judiciary. It is well-recognized that the pay for 
federal administrative law judges has not kept pace with salaries in the private sector. More 
startling, basic pay for administrative law judges has not even kept pace with fire basic pay of 
senior government attorneys. The basic pay of GSlS/step 10 attorneys exceeds that of entry 
level administrative law judges by over 24% ($21,846). Even the basic pay of a GS14/step 7 

■' Boston, Chicago, Denver, Detroit, Hartford, Houston, Los Angeles, New York and San 
Francisco. 

* Miami, Mitmeapolis, Philadelphia, Portland (Oregon), Sacramento, San Diego, Seattle and 
Washington, D.C. 
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Federal attorney ($90,610) exceeds that of the aitry-level administrative law judge. Moreover, 
this does not take into consideration that government attorneys are statutorily eligible for merit 
bonuses which increase their pay. 

Given the current federal salary landscape, mid-level government attorneys are more 
inclined to pursue a position in the Senior Executive Service than the administrative law 
judiciary as a career choice. Recruitment of the most senior career-level government attorneys 
to serve as administrative law judges will likely become more difficult because of recent changes 
to the Senior Executive pay system, which raised the pay cap for SES members to $157,000. In 
comparison, the highest base pay for administrative law judges - accorded to only a relative 
handful of chief administrative law judges at major departments and agencies ~ currently stands 
at $136,000. The greatest number of ALJs are capped at the AL-3F base pay level, at $125,300. 
Thus, it is unlikely that an attorney in the Senior Executive Service would seek to become an 
administrative law judge. Federal attorney disinterest in the pursuit of entry into the ALJ ranks 
is only likely to increase, as higher pay under expanding pay-for-performance coverage becomes 
available. As noted previously. Aids are necessarily prohibited by law and regulation fix>m 
receiving merit-based performance compensation to protect their judicial independence. 

The impact of pay upon the recruitment patterns of administrative law judges during the 
past several years has been clouded by the unavailability of qualified Aid candidates through the 
OPM-maintained register of candidates. The Azdell litigation, now pending before the Supreme 
Court on writ of certiorari, contests the validity of scoring methods used by OPM in its 
maintenance of the register. The litigation has precluded agencies from hiring new ALJs from 
the register, making it difficult to reach definitive judgments about recruitment patterns. 
Nonethelras, anecdotal evidence suggests that the quality of ALJ candidates has declined. 
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presumptively in large part to due to pay concerns by qualified attorneys over joining the ALJ 
ranks. 

Administrative law judges who assisted the Office of Personnel Management in scoring 
the written examinations of the last group of applicants found that many of the candidates were 
not capable of performing the tasks required of administrative law judges. Moreover, under the 
prior scoring formula, the Office of Personnel Management chose not to exclude anyone, so 
these applicants are included in the large number of names currently on the administrative law 
judge Register. 

In an October 30, 2001, letter to Presidait Bush, Federal Energy Regulatory Chairman 
Pat Wood described the problem facing the agency’s recmitment and retention of able 
administrative law judges: 

“[W]e are having difficulty attracting and retaining the high quality of 
Administrative Law Judges that we need to handle our challenging caseload. [I 
urge you to] broaden the basic compensation for [administrative law judges] to 
eliminate pay compression so we can retain our most experienced judges (most of 
whom are eligible for retirement) and enable us to attract the best and brightest 
senior attorneys as new judges.” 

H.R. 3737 would respond to the pay compression problem faced by all government 
departments and agencies employing administrative law judges by revising the minimum and 
maximum levels of pay payable to AUs (see Chart B). It would establish the minimum entry- 
level of basic pay at 65% of EL HI and maximum basic pay at EL III. Within this range. Chief 
Judges at major agencies would be paid at the maximum of EL III, Chief Judges at other 
agencies and Deputy Chief Judges at major agatcies would be paid at about 97.4% of EL III, and 
the most senior ALJ would be paid at about 92.1% of EL III. Entry level ALJs would receive 
about 66.5% of EL III. The availability of locality pay adjustments also would be assured. In 
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view of the benefits and reasonableness of this approach, we urge the Subcommittee to approve 
H.R. 3737 as soon as possible. 

This concludes my statement. Once again, Madame Chair, on behalf of the administrative 
law judge community, thank you for your continued interest and support I am available to 
answer any questions you may have. 
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CHART A 


2004 Administrative Law Judge Pay Sehedule 


AL 

Basic Pay 

1 

5136,000 

2 

6132,400 

3F 

$125,300 

3E 

$118,300 

3D 

$111,400 

3C 

$104,400 

3B 

6 97,400 

3A 

$ 90,500 


Established by under E.O. 13322 (December 30, 2003) 
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CHARTS 


HR 3737 would establish the following levels of ALJ basic pay, assuming linkage of the current 
percentages to the Executive Schedule, as established by the OfSce of Personnel Management. 
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Ms. Davis of Virginia. Next we will hear from two of our very 
popular today, I believe, employee groups, Mr. John Gage, the na- 
tional president of the American Federation of Government Em- 
ployees, and after him will be Ms. Colleen Kelley, national presi- 
dent of the National Treasury Employees Union. As always, it is 
a pleasure to have both of you back before this subcommittee. 

Mr. Gage, we have your written testimony in the record, so if you 
could summarize your testimony in 5 minutes it would be appre- 
ciated. 

Mr. Gage. Thank you. Madam Chairwoman. On behalf of the 
600,000 Federal employees represented by AFGE, I thank you for 
the opportunity to testify today. 

In my written statement I have explained our union’s views of 
the bills under consideration today. AFGE strongly prefers Senate 
bill 129 as marked up because the broad demonstration project au- 
thorities that remain in the House bill have been eliminated. I urge 
the committee to take similar action with regard to the House bill. 
At a minimum, we consider expansions in demonstration project 
authority unnecessary in light of the enormous and radical experi- 
ments being undertaken at the Department of Homeland Security 
and Department of Defense. 

Last Friday the DOD put forth its plans for the so-called “Na- 
tional Security Personnel System.” It is a deceitful document from 
top to bottom, starting with its name, since it has nothing whatso- 
ever to do with national security. As you know, AFGE strongly op- 
posed the legislation that gave the Secretary of Defense the author- 
ity to rewrite the pay and labor relations system in the agency. 
And, Madam Chairwoman, you no doubt recall that when Dr. 
David Chu testified before your committees to argue his case, he 
insisted that Secretary Rumsfeld had no intention of eliminating 
collective bargaining and replacing it with something inferior. He 
promised that all we wanted to do, all we needed was efficiency, 
national bargaining instead of local bargaining over 1,300 contracts 
when the issue was one that affected the entire agency. 

It is my understanding. Madam Chairwoman, that you specifi- 
cally intended for collective bargaining to be protected under the 
statute. While we disagreed over the exact legislative language, I 
believe that your goals and our goals with regard to protecting col- 
lective bargaining were the same. 

During the debate over the legislation, AFGE repeatedly warned 
that if Congress gave Secretary Rumsfeld the authority sought that 
he would abuse that power, and indeed he has. His proposal states 
that bargaining will be accomplished through a form of consulta- 
tion both at the local and national level, but bargaining cannot be 
accomplished through consultation. It can only be replaced by it. 
Consultation merely allows employees to present comments to the 
agency and presumes the agency’s right to ignore them. They’ll talk 
to us, and then they’ll implement. Bargaining, on the other hand, 
requires the change of good faith proposals that may differ, and 
when agreement or compromise is not achieved the impasse is re- 
solved through a neutral third party. 

In his bill or in his proposal he puts a thing out there that he 
calls “We’ll talk with you when it is a significant change to the bar- 
gaining unit.” I have been down this road before. So when a work- 
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ing condition change applies to a smaller group within a large bar- 
gaining unit — and some of our bases have very large bargaining 
units, but when it affects maybe 100 electricians or whatever he’ll 
say, “No, we’re not going to talk about that because it doesn’t sig- 
nificantly affect the whole bargaining unit.” I’ve seen it before, and 
that’s exactly what is contained in this proposal. 

Mr. Rumsfeld would replace collective bargaining and collective 
bargaining agreements with regulations that he issues unilaterally. 
In his blueprint, he decrees that management issuances, whatever 
that is, will supersede contracts, as well as past practice. That is, 
there will be no contracts. He further decrees, “The new labor rela- 
tions system will not employ any provisions of 5 U.S.C. Chapter 
71,” which is the section of the law that grants union rights, collec- 
tive bargaining rights, and the right to have grievances heard by 
a neutral third party. 

This proposal treats the men and women who serve this Nation 
as civilian employees of the Defense Department as errant children 
who don’t deserve anything more than, “Because I said so” as jus- 
tification for decisions made by management. This management is 
not infallible. The pillars of this system outlined by DOD will be 
management by fear, intimidation, and coercion, and the resulting 
loss to the public’s interest will be discrimination, crony-ism, favor- 
itism, and patronage. 

I have been talking to a lot of DOD employees recently, and this 
is already — the horse is out of the barn. Jobs that they have been 
working for and trying to compete for, promotions are already 
being filled by people who are brought in, and as you investigate 
it you see a little connection here on the crony-ism type of basis. 
I think that’s something that has to be stopped immediately. 

We submit that there is no national security rationale for elimi- 
nating collective bargaining and neutral third party oversight, but 
Mr. Rumsfeld has thrown up an additional set of proposals for 
which no conceivable connection to national security could ever be 
asserted. He wants to dictate the number of people who have to 
vote in union elections before he will declare them valid. He wants 
to immunize DOD from any responsibility for failure to process 
union dues payments. He has ruled out restitution as a remedy for 
employees if DOD should ever find itself in violation of its own reg- 
ulations. To top it off, he has decided to exclude whole categories 
of employees from the benefits of union representation, including 
anyone whose job requires certification, such as fire fighters, elec- 
tricians, contracting officers, and attorneys, all of whom would be 
eligible for union membership if they worked for any other em- 
ployer in the United States, public or private. 

The very human impact of a negotiated contract achieved 
through collective bargaining is that employees will be able to have 
their benefits, their working conditions, their opportunities for pro- 
motions, flexible working conditions, and the standards for dis- 
cipline encapsulated in a written document that has been agreed 
to by the employee representatives, as well as management. This 
document, precisely because it is in writing, is transparent to the 
workers, but most of all it is enforceable. 

Ms. Davis of Virginia. Mr. Gage, I don’t mean to interrupt you, 
but you are about 1 minute over your 5 minutes already, and I’ve 
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heard you speak on the hills. Did you have anything else that you 
wanted to say on the two bills that are the subject of this hearing? 

Mr. Gage. Well, I think if we are talking about retaining and re- 
cruiting employees, I think we really have to look at the road we 
are going down. Madam Chairwoman. Something has to be done 
about this. You can’t let a personnel system be based on this type 
of union busting, and that is what is happening here. None of these 
provisions result in any type of safeguard to national security. But 
I appreciate the time and I appreciate the opportunity to testify. 

Ms. Davis of Virginia. And I don’t mean to interrupt you, but 
we do have your full statement in the record, and I would assume 
all the Members have read it, but we do have other witnesses that 
we want to testify, and we wanted to be able to get to the ques- 
tions, because I’m sure many of the Members want to ask ques- 
tions. 

[The prepared statement of Mr. Gage follows:] 
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about alternatives to the General Schedule. Indeed, the results of pay-for- 
performance projects were distorted and important facts such as funding levels, 
and the views of employees, particularly those who are members of racial 
minorities, were omitted. The “best practices” DoD identifies are not best 
practices from the perspective of employees’ aspirations be treated fairly, judged 
according to objective criteria, and have opportunities to hold management 
accountable for demonstrated evidence of discrimination in pay and/or 
assignments. 

The fact that the results of pay for performance demonstration projects 
were not presented in a fair or balanced way in the debates over expanded 
managerial authorities for DoD or DHS makes us especially cautious regarding 
proposals to expand demonstration projects’ size or ubiquity. Further, it elevates 
the importance of making certain that the baseline pay system is not caricatured, 
and that its virtues as well as its weaknesses are well-understood. 

As proponents of pay for performance put forth their propaganda, it is 
worth recalling that the General Schedule system they seek to eliminate and 
replace has considerable pay for performance components. The basic structure 
of the General Schedule is a 15-grade matrix with ten steps per grade. 
Movement within a grade or between grades depends upon the satisfactory 
performance of job duties and assignments overtime. That is, an employee 
becomes eligible for what is known as a "step” increase each year for the first 
three years, and then every three years thereafter up to the tenth step. Whether 
or not an employee is granted a step increase depends upon performance 
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the same time, it undermines the role of Congress in setting the terms and 
conditions of federal employment. 

The language that removes the numerical limits on demonstration projects 
makes it possible to put almost the entire federal government under a 
"demonstration project." Likewise, whole agencies or groups of agencies could 
be part of one “demonstration project.” Although AFGE has long supported the 
use of demonstration projects that were genuine experiments and had the 
consent and support of affected employees, as expressed through the collective 
bargaining process, our recent experience in Congressional debates over the 
DHS and DoD personnel systems has given us reason to be more cautious. In 
addition, putting entire agencies, groups of agencies, entire occupational series, 
or other very large groups under these projects risks doing away with the 
General Schedule, the Federal Employees Pay Comparability Act (FEPCA), and 
the classification system as a substantial baseline against which to measure the 
success or failure of the project. 

The fact is that the DHS and DoD personnel systems will constitute 
enormous demonstration projects, since not only do they cover roughly 900,000 
federal employees (half of the total Executive Branch employment), but they also 
will be implementing systems that have never “demonstrated” any kind of 
success. Indeed, one of the most frustrating aspects of the debate over whether 
to grant open-ended authority to DoD with regard to the design and 
implementation of new pay and classification systems was DoD's insistence that 
its past experience with demonstration projects had taught it all it needed to know 
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employees. The Defense Department was granted these authorities before 
anything was known about the personnel system that will be implemented in the 
Department of Homeland Security (DHS) which has similar authorities, or 
whether the DHS experiment will turn out to be a success or failure. AFGE 
strongly opposed the DoD bill and continues to consider DoD's approach highly 
dangerous and ill-advised. There is no question that the more than 200,000 
federal employees AFGE represents within DoD recognize the agency’s actions 
and intentions as hostile to their interests. They know and understand that the 
“pay for performance” schemes that DoD intends to impose will involve 
substantial financial sacrifice for them and their families. 

AFGE’s members who work in DHS and DoD are on the front lines every 
day ensuring the safety of our nation and its citizens. It was unconscionable that 
the Administration chose to punish these workforces at the very moment that 
they were engaged in helping to respond to heightened security threats and 
mobilize for the war with Iraq. They are still stunned by the charge that their 
efforts to protect their civil service union rights were evidence that they 
constituted a lazy, unreliable, unpatriotic, and unmotivated workforce eager to 
undermine our nation’s security. 

it is in that context that we view the provisions of H.R. 1601 relating to 
demonstration project authority, which were stripped from S.129. The House bill 
and the original Senate bill eliminate the cap on the number of federal employees 
in a demonstration project. But eliminating the 5,000 employee maximum 
undermines not only the concept of demonstration projects as experiments. At 
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agency missions or long-term cost to taxpayers. We will never know what 
portion of the workload these 400,000 federal employees performed was 
contracted out. Some portion of the work was simply taken on by the survivors 
whose salaries continued to languish in the shadow of FEPCA’s unrealized 
promise. 

And then came the present Administration’s privatization quotas. 

Although the most recent rhetoric from the Office of Management and Budget 
(0MB) casts the current version of the quotas as requiring certain numbers of 
large and small competitions carried out under certain time frames, rather than 
specific numbers of jobs to be outsourced, the impact is the same. Privatization 
quotas, which require every Executive Branch agency to privatize or review for 
privatization 850,000 federal jobs that have been deemed “commercial" has been 
as destructive of the federal workforce and the reputation of the federal 
government as an employer as the repeated failure to fund or implement FEPCA. 
Compliance with President Bush’s privatization quotas, along with the 
implementation of the OMB’s controversial rewrite of Circular A-76 (which sets 
forth the rules for deciding whether and how to privatize government work) have 
combined to worsen dramatically the prospects of solving the government’s 
human capital crisis. 

In November 2003, President Bush signed into law legislation that gave 


the Secretary of Defense broad new authorities affecting collective bargaining, 
the pay and classification, appellate rights, and rules regarding hiring, assigning, 
reassigning, detailing, transferring, promoting, and reducing numbers of 
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This crisis is entirely of the government’s own making, and can be reversed by 
implementing the proper policies. 

We believe that the place to start with respect to crafting a solution is to 
identify what caused the human capital crisis, and implement policies that would 
reverse and repair the actions that led us to this point. The retirement wave that 
constitutes the material end of this crisis was foreseen more than a decade ago 
and was what gave rise not only to the establishment of the Federal Employees 
Retirement System (FERS) in 1 983, but it is also a big part of what motivated the 
enactment of FEPCA in 1990. 

FEPCA presented a moderate and gradual approach to what was then the 
single biggest problem facing federal employees and those who hoped to recruit 
and retain them: inferior salaries that lagged behind those in the private sector by 
an average of about 30%. FEPCA's promise of closing the pay gaps by locality 
over a ten-year period was never realized because two successive 
administrations have failed to fund the system. The Clinton Administration cited 
undisclosed “methodological” problems after the economic emergency loophole 
became ludicrous in the face of large budget surpluses and the longest economic 
expansion on record. The Bush Administration has simply refused to comply, 
insisting that they are only interested in federal pay adjustments awarded on an 
individual by individual basis at managers’ discretion. 

As federal employees endured year after year of broken promises 
regarding comparability, some 400,000 federal jobs were eliminated as part of a 
politically inspired downsizing campaign that was implemented without regard to 
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it's a windfall for the hypothetical employee, quite an expensive 
experiment for taxpayers, and quite an insult to the thousands of rank and file 
federal employees who are taken for granted and denied competitive salaries, 
benefits, or any form of job security. The question is: Is it a reasonable response 
to the “human capital” crisis? Will it allow the government to replace the more 
than 50% of federal employees who will be eligible to retire within the next 5 
years with a new generation of employees who exhibit the same level of skill, 
dedication, and reliability as our nation has relied upon in the past? What chance 
is there that employees in the existing workforce who have as good or better 
skills than those hired under the authorities being contemplated will share in the 
kind of “critical need” bounty to be lavished on new workers who are either 
discarded within a short period of time, or expected to leave? 

We urge those looking for a way to address the human capital crisis to 
stop looking for short-term fixes. The government’s need for a high quality 
workforce and comprehensive in-house capacity are neither temporary nor short- 
term, and the government as well as the employees deserve to have the security 
and continuity that a workforce with full civil service protections and fully-funded, 
competitive salaries convey. Taxpayers’ interests are best served by knowing 
that career federal employees, sworn to uphold the public good and work in the 
public interest for the long term, perform government work. 


Human capital crises are not like the weather; they do not just happen. 
The retirement wave is not a problem because America’s workforce is smaller 
today than it was 30 years ago, the American workforce grows larger each year. 
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The legislative proposals make the following scenario possible: a recent 
graduate is hired “directly" for a position at a university job fair, effectively beating 
out three other candidates who had applied for the position through normal 
competitive procedures (among the three were a veteran with relevant 
experience and the same degree from the same university, a disabled veteran 
with 1 0 years of federal employment and a similar degree, and a recent graduate 
from another university with the same type of degree but a higher GPA who 
mistakenly thought the best route to federal employment was to follow 
procedures and fill out a Standard Application Form 171). To encourage the 
direct hire person to accept the position, he is promised bonuses worth 50% of 
salary each year for two years (indeed, he must also accept a service agreement 
wherein he agrees to work for the agency for a period of two years). During that 
two-year period, the agency would repay the employee’s student loans. At the 
end of the service agreement, the employee threatens to leave in the middle of a 
project. The agency wants to keep him, so a retention bonus of 25% of salary, 
for two years, is authorized because a “critical need” is identified. At the end of 
this period, the privatization quotas catch him in their evil vise, and his job is 
directly converted to contract. Over four years, this employee has received about 
five and a half years of salary, plus student loan repayment. And the expertise 
and experience he has built up over that period is lost to the agency. But the 
authorities and the privatization agenda remain, so the agency can go through 
this song and dance all over again. 
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should be a model employer, exemplifying the high road, a positive standard for 
fair treatment and fair compensation. 

AFGE does support the use of bonuses and other financial incentives to 
reward federal employees. Yet they should never be used as substitutes for a 
fully funded regular pay system. The “human capital” crisis these bonuses are 
ostensibly meant to alleviate is in part a result of the repeated failure to 
implement and fund FEPCA. 

We are concerned that neither the marked up version of S.129, nor H.R. 

1 601 provides funding for either the payment of bonuses, or the expansion of 
critical pay authority. And it is difficult to pretend that, if enacted, these 
provisions would improve the government’s ability to recruit and/or retain federal 
employees. Bonus payments do not count as basic pay for purposes of 
retirement or other salary adjustments. They are a poor substitute for the 
provision of competitive salaries and regular salary increases that allow 
employees to maintain decent living standards. 

Before implementing a bonuses-for-some (and super-sized salaries for a 
lucky few) instead of an adequate-salaries-for-all approach, we ask you to 
consider the following: Should employees who are loyal and have made a 
decision to dedicate their careers to public service be penalized financially 
relative to those whose only loyalty is to their individual paycheck? Should the 
federal pay system reward only those willing to extort a bonus from an agency by 
continually threatening to leave in the middle of an important project? Or should 
the federal government pay adequate, competitive salaries to all its employees? 
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again and again by respondents, was that there was no separate funding for 
them. 

AFGE considers the approach to financial incentives for recruitment and 
retention contained in this legislation to be at best incomplete, at worst, 
misplaced. Federal salaries are too low not just for prospective employees, or for 
employees the agencies expect to employ only for a short period. Salaries are 
too low for all employees. There are market-driven reasons why the federal 
government should pay competitive salaries, and there are values-driven 
reasons why the federal government should pay competitive salaries. While 
market-driven reasons such as recruitment and retention may on the surface only 
appear to apply to prospective employees and “flight risks,” they in fact apply to 
all employees. 

In addition, the federal government should pay competitive salaries and 
wages to both its blue- and white-collar workforces because it is the right thing to 
do. The U.S. government and WalMart are today our nation’s two largest 
employers. WalMart indisputably represents the low road in compensation and 
working conditions. Its strategy of minimal wages, erratic jusf-less-than full time 
schedules designed to evade Fair Labor Standards Act (FLSA) requirements and 
health insurance subsidy eligibility, aggressive union avoidance, unchecked 
managerial flexibility and its attendant lawsuits charging racial, gender, and 
ethnic discrimination, constant turnover, and low morale is one the federal 
government should not even try to emulate. Indeed, the federal government 
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• paying travel and transportation expenses for new job candidates and new 
hires 

• allowing new hires up to two weeks advance pay as a recruitment incentive 

• allowing time off incentive awards 

• paying cash awards for performance 

• paying supervisory differentials to GS supervisors whose salaries were less 
than certain subordinates covered by non-GS pay systems 

• waiver of dual compensation restrictions 

• changes to Law Enforcement pay 

• special occupational pay systems 

• pay flexibilities available to Title 5 health care positions, and more. 

The marked up version of S.129, and H.R.1601 , merely increase the size 
of the bonuses managers are authorized to offer and streamline critical pay 
authorities. One might conclude from this that its sponsors believe that the size 
of the bonuses authorized by FEPCA is all that stands between current law and a 
resolution of the human capital crisis. Yet how do we know that the size of 
bonuses managers are authorized to pay has been an obstacle to the successful 
recruitment and retention of federal employees? The Office of Personnel 
Management (0PM) surveyed agencies in 1999, almost a decade after this 
broad range of flexibilities had been authorized. The 0PM report found that less 
than 1% of eligible federal employees had ever benefited from the exercise of 
these authorities. The reason the flexibilities had been so rarely used, cited 
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infer that the federal government only values employees in their first two years or 
employees who repeatedly threaten to leave? Where is the recognition that they 
have been deprived of the promise of federal salaries that are comparable to 
private sector salaries? The Federal Employees Pay Comparability Act 
(FEPCA), passed in 1990 with bipartisan support and signed into law by the first 
President Bush, promised not only pay comparability, but a comparability that 
would recognize difference in local metropolitan labor markets. 

FEPCA introduced a long list of pay flexibilities that managers were 
authorized to use not only for recruitment and retention, but also for performance 
management. What follows is not an exhaustive list of FEPCA's flexibilities, yet it 
does give some perspective to the claim that introduction of “flexibilities” into 
what has (wrongly) been described as an inflexible and antiquated system for 
compensating federal employees will be the answer to the human capital crisis. 
FEPCA introduced: 

• locality pay adjustments 

• special pay rates for certain occupations 

• critical pay authority 

• recruitment and retention flexibilities that allow hiring above the minimum step 
of any grade 

• paying recruitment or relocation bonuses 

• paying retention bonuses of up to 25% of basic pay 
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authorities would therefore come at the expense either of hiring adequate 
numbers of employees to handle an agency’s workload, or denying salary 
adjustments to other employees (or groups of employees) who are either not new 
or are not willing to extort a big bonus by threatening to leave. 

One must question the wisdom of diverting money from a finite salary 
account to large bonuses for new employees who may stay only for the length of 
their two or four year service periods, especially in light of the fact that the 
“human capital crisis” is occasioned by the government’s need to replace its 
retiring career workforce. Does an agency come any closer to resolving any 
portion of the problem presented by the retirement eligibility of half the federal 
workforce if payment of a jumbo recruitment bonus means abolishing a position 
in order to attract someone who only plans to stay for two years? Common 
sense suggests that this will only worsen the human capital crisis, not alleviate if. 
What can agencies expect newly recruited employees to do after eligibility for 
50% bonuses expires? 

Will such employees, who would not have accepted the federal position 
absent the 50% bonus (otherwise why pay it?), stay when their annual incomes 
decline by one third? One expects that they will not. Any investment in training 
and any hoped for succession from the earlier generation will have been lost. All 
the agency will be able to do is go through the whole process again, a constant 
churning through inexperienced new recruits. 

Meanwhile, what are career federal employees who have dedicated 
themselves and their careers to federal service supposed to think? Are they to 
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Since the joint hearing on S.129 and H,R.1601 last April, the Senate 
marked up S.129 and made several improvements. Indeed, the only problematic 
elements of S.129 that remain are the unfunded recruitment and retention bonus 
authorities. AFGE strongly prefers S.129 as marked up because the broad 
demonstration project authorities discussed below have been eliminated. We 
urge the Committee to take similar action with regard to H.R. 1601 . 

The fact is that most of the provisions of S.129 and H.R.1601 are not 
highly objectionable in themselves, unless one measures them against their 
stated goal of helping to address the government’s self-inflicted "human capital 
crisis,” or considers them in the context of the far more pressing needs of federal 
employees and agencies. Given the myriad problems affecting federal 
employees and federal agencies, one must ask whether paying some new 
employees three years worth of salary over their first two years is an optimal use 
of resources. Should the government put its resources into paying bonuses 
worth 50% of base salary to those who threaten to leave either for another 
federal job or a job outside government if they don’t get what they want? Are 
these strategies preferable to paying all federal employees competitive base 
salaries throughout their careers, rather than just for the first two years or in 
years when they can manage to mount a credible threat to leave their agency in 
the lurch? These are the first questions that arise in contemplation of the bonus 
provisions in both H.R. 1601 and S.129 as marked up. 

The resource question is central because the issue of funding in 
connection with the expanded bonus is neglected in both bills. Exercise of those 
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Madam Chairwoman, and Members of the Subcommittee: My name is 
John Gage, and i am the National President of the American Federation of 
Government Employees, AFL-CIO (AFGE). On behalf of the more than 600,000 
federal employees across the nation and around the world represented by AFGE, 
I thank you for the opportunity to testify today on proposed legislation to address 
what some call the federal government’s human capital crisis. 

The Administration insisted on depriving the 170,000 federal employees 
reallocated to the Department of Homeland Security (DHS), and some 700,000 
civilian employees of the Department of Defense (DoD) of many longstanding 
rights and protections under title 5, including the rights established in the 
chapters covering pay, classification, performance appraisal, appellate rights with 
respect to adverse actions, and the right to union representation through 
collective bargaining. Finally, the Administration has repeatedly questioned the 
patriotism and loyalty of federal employees who are union members, despite their 
demonstrated love of country, commitment to public service, and history of 
heroism both day to day and in moments of national emergency, before, on, and 
since September 1 1 . 

Privatization, union busting, pay stagnation, repeal of civil service 
protections, and questioning of patriotism - these are facts that define the 
present milieu for federal employees. Unfortunately, this is the milieu into which 
S. 129 and H.R. 1601 were introduced, bills that purport not only to expand 
managers’ authorities further, but also, optimistically, to make federal 
employment more attractive to prospective job candidates. 
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(specifically, they must be found to have achieved “an acceptable level of 
competence"). If performance is found to be especially good, managers have the 
authority to award “quality step increases” as an additional incentive. If 
performance is found to be below expectations, the step increase can be 
withheld. 

The federal position classification system, which is separate and apart 
from the General Schedule and would have to either continue or be altered 
separately and in addition to any alteration in the General Schedule, determines 
the starting salary and salary potential of any federal job. As such, a job 
classification determines not only initial placement of an individual and his or her 
job within the General Schedule matrix, classification determines the standards 
against which individual worker’s performance will be measured when 
opportunities for movement between steps or grades arise. And most 
important, the classification system is based upon the concept of “equal 
pay for substantially equal work”, which goes a long way toward 
preventing federal pay discrimination on the basis of race, ethnicity, or 
gender. 

The rationales offered by proponents of pay for performance in the federal 
government have generally fallen under one of four headings: improving 
productivity, improving recruitment prospects, improving retention, and punishing 
poor performers. Perhaps the most misleading rationale offered by advocates of 
pay for performance is that its use has been widespread in the private sector. 
Those who attempt to provide a more substantive argument say they support 
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pay for performance because it provides both positive and negative incentives 
that will determine the amount of effort federal workers put forward. Advocates 
of pay for performance wisely demur on the question of whether pay for 
performance by itself is a strategy that solves the problem of the relative 
inferiority of federal salaries compared to large public and private sector 
employers. That is to say, when pay for performance is referred to as complying 
with the government’s longstanding principle of private sector comparability, what 
they seem to mean is comparability in system design, and not comparability in 
salary levels. 

Does a pay system that sets out to reward individual employees for 
contributions to productivity improvement and punishes individual employees for 
making either relatively small or negative contributions to productivity 
improvement work? The data suggest that they do not, although the 
measurement of productivity for service-producing jobs is notoriously difficult. 
Measuring productivity of government services that are not commodities bought 
and sold on the market is even more difficult. Nevertheless, there are data that 
attempt to gauge the success of pay for performance in producing productivity 
improvement. 

Although individualized merit pay gained prominence in the private sector 
over the course of the 1 990’s, there is good reason to discount the relevance of 
this experience for the federal government as an employer. Merit based 
contingent pay for private sector employees over the decade Just past was 
largely in the form of stock options and profit-sharing, according to BLS data. 
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The corporations that adopted these pay practices may have done so in hope of 
creating a sense among their employees that their own self interest was identical 
to the corporation’s, at least with regard to movements in the firm’s stock price 
and bottom line. However, we have learned more recently, sometimes painfully, 
that the contingent, merit-based individual pay that spread through the private 
sector was also motivated by a desire on the part of the companies to engage in 
obfuscatory cost accounting practices. 

These forms of “pay for performance” that proliferated in the private sector 
seem now to have been mostly about hiding expenses from the Securities and 
Exchange Commission (SEC), and exploiting the stock market bubble to lower 
actual labor costs. When corporations found a way to offer “performance” pay 
that effectively cost them nothing, it is not surprising that the practice became so 
popular. However, this popularity should not be used as a reason to impose an 
individualized “performance” pay system with genuine costs on the federal 
government. 

Jeffrey Pfeffer, a professor in Stanford University’s School of Business, 
has written extensively about the misguided use of individualized pay for 
performance schemes in the public and private sectors. He cautions against 
falling prey to “six dangerous myths about pay" that are widely believed by 
managers and business owners. Professor Pfeffer’s research shows that belief 
in the six myths is what leads managers to impose individualized pay for 
performance systems that never achieve their desired results, yet “eat up 
enormous managerial resources and make everyone unhappy.” 
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The six myths identified by Professor Pfeffer are: 

(1 ) labor rates are the same as labor costs; 

(2) you can lower your labor costs by lowering your labor rates; 

(3) labor costs are a significant factor in total costs; 

(4) low labor costs are an important factor in gaining a competitive edge; 

(5) individual incentive pay improves performance; and finally, 

(6) the belief that people work primarily for money, and other motivating factors 
are relatively insignificant. 

The relevance of these myths in the context of the sudden, urgent desire 
to impose a pay for performance system on the federal government is telling. 
Professor Pfeffer's discussion of the first two myths makes one wish that his 
wisdom would have been considered before the creation of the federal “human 
capital crisis” through mindless downsizing and mandatory, across-the-board 
privatization quotas. Pfeffer’s distinction argues that cutting salaries or hourly 
wages is counterproductive since doing so undermines quality, productivity, 
morale, and often raises the number of workers needed to do the job. Did the 
federal government save on labor costs when it “downsized" and eliminated 
300,000 federal jobs at the same time that the federal workload increased? 
Does the federal government save on labor costs when it privatizes federal jobs 
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to contractors that pay front-line service providers less and managers and 
professionals much, much, much more? 

Salaries for the 1 .8 million federal employees cost the government about 
$67 billion per year, and no one knows what the taxpayer-financed payroll is for 
the 5 million or so employees working for federal contractors. But as a portion of 
the total annual expenditures, it is less than 3%, according to Congressional 
Budget Office (CBO) projections. Regarding the relevance of low labor costs as 
a competitive strategy, for the federal government it is largely the ability to 
compete in labor markets to recruit and retain employees with the requisite skills 
and commitment to carry out the missions of federal agencies and programs. 
Time and again, federal employees report that competitive salaries, pensions 
and health benefits; job security, and a chance to make a difference are what 
draw them to federal jobs. They are not drawn to the chance to become rich in 
response to financial incentives that require them to compete constantly against 
their co-workers for a raise or a bonus. 

Professor Pfeffer blames the economic theory that is learned in business 
schools and transmitted to human resources professionals by executives and the 
media for the persistence of belief in pay myths. These economic theories are 
based on conceptions that human nature is uni-dimensional and unchanging. In 
economics, humans are assumed to be rational maximizers of their self-interest, 
and that means they are driven primarily, if not exclusively by a desire to 
maximize their incomes. The inference from this theory, according to Pfeffer, is 
that “people take jobs and decide how much effort to expend in those jobs based 
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on their expected financial return. If pay is not contingent on performance, the 
theory goes, individuals \«ill not devote sufficient attention and energy to their 
jobs.” 

Further elaboration of these economic theories suggest that rational, self- 
interested individuals have incentives to misrepresent information to their 
employers, divert resources to their own use, to shirk and “free ride", and to 
game any system to their advantage unless they are effectively thwarted in these 
strategies by a strict set of sanctions and rewards that give them an incentive to 
pursue their employer’s goals. In addition there is the economic theory of 
adaptive behavior or self-fulfilling prophesy, which argues that if you treat people 
as if they are untrustworthy, conniving and lazy, they'll act accordingly. 

F^effer also cites the compensation consulting industry, which, he argues, 
has a financial incentive to perpetuate the myths he describes. More important, 
the consultants' own economic viability depends upon their ability to convince 
clients and prospective clients that pay reform will improve their organization. 
Consultants also argue that pursuing pay reform is far easier than changing more 
fundamental aspects of an organization’s structure, culture, and operations in 
order to try to improve; further, they note that pay reform will prove a highly 
visible sign of willingness to embark on “progressive reform.” Finally, Pfeffer 
notes that the consultants ensure work for themselves through the inevitable 
“predicaments" that any new pay system will cause, including solving problems 
and “tweaking" the system they design. 
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In the context of media hype, accounting rules that encourage particular 
forms of individual economic incentives, the seeming truth of economic theories’ 
assumptions on human nature, and the coaxing of compensation consultants, it 
is not surprising that many succumb to the temptation of individualized pay for 
performance schemes. But do they work? Pfeffer answers with the following: 

Despite the evident popularity of this practice, the problems with individual 
merit pay are numerous and well documented. It has been shown to 
undermine teamwork, encourage employees to focus on the short term, 
and lead people to link compensation to political skills and ingratiating 
personalities rather than to performance. Indeed, those are among the 
reasons why W. Edwards Deming and other quality experts have argued 
strongly against using such schemes. 

Consider the results of several studies. One carefully designed study of a 
performance-contingent pay plan at 20 Social Security Administration 
(SSA) offices found that merit pay had no effect on office performance. 
Even though the merit pay plan was contingent on a number of objective 
indicators, such as the time taken to settle claims and the accuracy of 
claims processing, employees exhibited no difference in performance after 
the merit pay plan was introduced as part of a reform of civil service pay 
practices. Contrast that study with another that examined the elimination 
of a piece work system and its replacement by a more group-oriented 
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compensation system at a manufacturer of exhaust system components. 
There, grievances decreased, product quality increased almost tenfold, 
and perceptions of teamwork and concern for performance all improved.^ 

Compensation consultants like the respected William M. Mercer Group 
report that just over half of employees working in firms with individual pay for 
performance schemes consider them “neither fair nor sensible" and believe that 
they add little value to the company. The Mercer report says that individual pay 
for performance plans “share two attributes: they absorb vast amounts of 
management time and resources, and they make everybody unhappy.” 

One further problem cited by both Pfeffer and other academic and 
professional observers of pay for performance is that since they are virtually 
always zero-sum propositions, they inflict exactly as much financial hardship as 
they do financial benefit. In the federal government as in many private firms, a 
fixed percentage of the budget is allocated for salaries. Whenever the resources 
available to fund salaries are fixed, one employee’s gain is another’s loss. What 
incentives does this create? One strategy that makes sense in this context is to 
make others look bad, or at least relatively bad. Competition among workers in a 
particular work unit or an organization may also, rationally, lead to a refusal on 
the part of individuals to share best practices or teach a coworker how to do 
something better. Not only do these likely outcomes of a zero-sum approach 


' “Six Dangerous Myths about Pay”, by Jeffrey Pfeffer, Harvard Business Review, May-June 1998 v. 76, 
no. 3, page 109(11). 
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obviously work against the stated reasons for imposing pay for performance; they 
actually lead to outcomes that are worse than before. 

What message would the federal government be sending to its employees 
and prospective employees by imposing a pay for performance system? At a 
minimum, if performance-based contingent pay is on an individual-by-individual 
basis, the message is that the work of lone rangers is valued more than 
cooperation and teamwork. Further, it states at the outset that there will be 
designated losers - everyone cannot be a winner; someone must suffer. In 
addition, it creates a sense of secrecy and shame regarding pay. In contrast to 
the current pay system that is entirely public and consistent (pay levels 
determined by Congress and allocated by objective job design criteria), individual 
pay adjustments and pay-setting require a certain amount of secrecy, which 
strikes us as inappropriate for a public institution. An individual-by-individual pay 
for performance system whose winners and losers are determined behind closed 
doors sends a message that there is something to hide, that the decisions may 
be inequitable, and would not bear the scrutiny of the light of day. 

Beyond compensation consultants, agency personnelists, and 0PM, who 
wants to replace the General Schedule with a pay for performance system? The 
survey of federal employees published by 0PM on March 25 may be trotted out 
by some as evidence that such a switch has employee support. But that would 
be a terrible misreading of the results of the poll. AFGE was given an opportunity 
to see a draft of some of the poll questions prior to its being implemented. We 
objected to numerous questions that seemed to be designed to encourage a 
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response supportive of individualized pay for performance. We do not know 
whether these questions were included in the final poll. The questions we 
objected to were along the lines of; Would you prefer a pay system that 
rewarded you for your excellence, even if it meant smaller pay raises for 
colleagues who don’t pull their weight? Do you feel that the federal pay system 
adequately rewards you for your excellence and hard work? Who wouldn't say 
yes to both of those questions? Who ever feels adequately appreciated, and 
who doesn’t secretly harbor a wish to see those who appear to be relatively lazy 
punished? Such questions are dangerously misleading. 

The only question which needs to be asked of federal employees is the 
following: Are you willing to trade the annual pay adjustment passed by 
Congress, which also includes a locality adjustment, and any step or grade 
increases for which you are eligible, for a unilateral decision by your supervisor 
every year on whether and by how much your salary will be adjusted? 

It is crucial to remember that the 0PM poll was taken during a specific 
historical period when federal employees are experiencing rather extreme 
attacks on their jobs, their performance, and their patriotism. The Administration 
is aggressively seeking to privatize 850,000 federal jobs and in many agencies, 
is doing so in far too many cases without giving incumbent federal employees the 
opportunity to compete in defense of their jobs. After September 1 1 , the 
Administration began a campaign to strip groups of federal employees of their 
civil service rights and their right to seek union representation through the 
process of collective bargaining. The insulting rationale was “national security” 
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and the explicit argument was that union membership and patriotism were 
incompatible. Some policy and lawmakers used the debate over the terms of the 
establishment of the Department of Homeland Security and DoD's National 
Security Personnel System as an opportunity to defame and destroy the 
reputation, the work ethic, loyalty, skill and trustworthiness of federal employees. 
And out of all of this has come an urgent rush to replace a pay system based 
upon objective criteria of job duties, prerequisite skills, knowledge, and abilities, 
and labor market data collected by the BLS with a so-called pay for performance 
system based on managerial discretion. 

In this historical context, federal employees responded to a survey saying 
that they were satisfied with their pay. In fact, 64% percent expressed 
satisfaction and 56% believed that their pay was comparable to private sector 
pay. 

But as the representative of 600,000 federal employees, AFGE would 
suggest that they are satisfied with their pay system, not their actual paychecks. 
Since the alternatives with which they have been threatened seem horrendous 
by comparison, expression of satisfaction with the status quo in a survey 
sponsored by an agency determined to give managers discretion or “flexibility” 
over pay is no surprise. 

Perhaps more important for the subject of pay for performance in the 


context of the survey is the fact that 80% report that their work unit cooperates to 
get the job done and 80% report that they are held accountable for achieving 
results. Only 43% hold “leaders” such as supervisors and higher level 
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management in high regard; only 35% perceive a high level of motivation from 
their supervisors and managers, and only 45% say that managers let them know 
what is going on in the organization. 

In this context, it seems reasonable to ask if the majority of employees are 
relatively satisfied with their pay, why the frantic rush to change? If federal 
supervisors and managers are held in such low regard, how will a system which 
grants them so much new authority, flexibility, unilateral power, and discretion be 
in the public interest? How will a pay system that relies on the fairness, 
competence, unprejudiced judgement, and rectitude of individual managers be 
viewed as fair when employees clearly do not trust their managers? Given that 
less than a third of respondents say managers do a good job of motivating them, 
is pay for performance just a lazy manager's blunt instrument that will mask 
federal managers' other deficits? 

No discussion of federal pay is complete without consideration of funding. 
To the extent that pay for performance is proposed as a replacement for the 
General Schedule that would be “budget neutral” and exclude additional funding, 
AFGE will work in opposition. Federal salaries are too low, and they are too low 
not just for prospective employees, or employees in “hard to fill” positions or 
employees who intend to stay in government for short periods - federal salaries 
are too low for all federal employees. There may be legitimate disputes about 
the size of the gap between federal pay and non-federal pay, but it is indisputable 
that federal salaries are too low across-the-board. 
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As I mentioned, we are grateful and supportive of Congressional attention 
toward the inadequacy of federal compensation. We are also supportive of those 
who are looking for ways to reward federal employees financially for excellent 
and extraordinary performance. But at the same time we caution that rewards for 
excellence and extraordinary acts must be supplements to a fully funded regular 
pay system, not substitutes; and these supplements must be fully and separately 
funded. In addition, we support the provisions in S.129 and H.R. 1601 that 
provide training for managers and other employees. We applaud the recognition 
that failure to deal appropriately with poor performance is not a matter of the 
absence of authority or flexibility on the part of management, but rather a 
problem of either reluctance or poor training. Further, this provision recognizes 
that dealing with poor performance is a management problem and a discipline 
problem, not a pay system problem. 

Our recommendations for a set of policies that would truly resolve the 
government’s human capital crisis by facilitating a transition from one generation 
of well-trained, professional, and apolitical civil service employees to another are 
as follows: 

1 . Predicate authorization to exercise any of the enhanced management 
flexibilities described in S.129 and H.R. 1601 on the implementation of 
FEPCA’s pay comparability provisions. Funding competitive salaries for all 
federal employees, and allowing the locality pay system to operate in order to 
bring federal salaries up to 90% of comparability should be the trigger that 
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allows expansion of authority to pay large recruitment or retention bonuses in 
exceptional circumstances. 

2. Enact legislation that would put an immediate end to the ruinous and irrational 
practice of mandatory privatization quotas. Require that federal employees 
be given an opportunity to compete for a fraction of new government work 
and the same proportion of government work that has already been 
contracted out as is competed for work currently performed by federal 
employees, require that federal employees be given the opportunity to submit 
their best bids in the form of Most Efficient Organizations (MEO) in public- 
private competitions, and make sure that contractors be forced to at least 
promise a minimum cost savings prior to being allowed to take over 
government work as a means of bringing some integrity and accountability to 
federal service contracting. 

3. Pass legislation that improves the funding formula for the Federal Employees 
Health Benefits Program (FEHBP) so that this benefit more closely resembles 
the health insurance programs that successful, large public and private sector 
organizations provide their employees. Some 250,000 federal employees are 
uninsured altogether in spite of their eligibility to participate in FEHBP. Their 
uninsured status is because they cannot afford the high premiums and high 
share of premiums required by FEHBP. Legislation introduced by 
Representative Steny Hoyer (D-Md.), H.R. 577; and Senator Barbara Mikulski 
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(D-Md.), S. 319; would improve FEHBP funding to an 80% employer*20% 
employee premium split. We believe that passage of this legislation would go 
a long way toward making the federal government a more attractive 
employer. In addition, require all FEHBP carriers to purchase prescription 
drugs from GSA’s Federal Supply Schedule (FSS). Requiring FEHBP plans 
to purchase some of the prescription drugs they cover would go a long way 
toward restraining the growth of premiums in the program, which is important 
not only for making health insurance more affordable for federal employees, 
but will also allow in-house teams to be more competitive on behalf of 
taxpayers in public-private competitions. 

4. We urge the Subcommittee to resist the temptation to jump on the anti- 
employee pay for performance bandwagon, whether for the Department of 
Defense, the Department of Homeland Security, or any other federal agency 
or department. Pay for performance schemes are, for the many reasons 
discussed above, a dangerous recipe for mismanagement, discord, 
discrimination, and destruction of morale and public sector ethos. We urge 
the Subcommittees to reject these schemes, and all requests for either 
agency by agency, or govemmentwide authority to abandon the General 
Schedule and waive related chapters of title 5 that have successfully kept the 
civil service apart from politics, and allowed the federal workforce to be hired, 
fired, paid, promoted, disciplined, and communicated with on the basis of 
merit system principles. These laws exist to prevent our government 
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agencies and programs from falling prey to a spoils system, and we urge 
Members of the Subcommittee to retain your ability to make sure that they 
continue to be strong and successful in that endeavor. 

This concludes my testimony, and I would be happy to answer any 
questions Members of the Subcommittee may have. 
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Ms. Davis of Virginia. The one thing I would urge you to do is 
to make sure that you talk to Secretary England, the Secretary of 
the Navy. I spoke to him on the phone not too long ago, mayhe IV 2 
hours or 2 hours ago, and he is very interested in working with the 
unions. The only thing I would ask you to do is to talk to him, work 
with him, and if you have problems report back to me and we’ll try 
to take it from there. 

Mr. Gage. Well, we have been trying. We have been calling and 
trying to talk to anyone in the Department of Defense and we have 
been shut out. 

Ms. Davis of Virginia. Now you have a name. Secretary of the 
Navy is the point man, and he, with his own words, said to me on 
the phone that he is willing to work with the members of the 
unions. So if you would just make sure that you get with him and 
get back to us on how it goes. I’d certainly appreciate it. 

Mr. Gage. Thank you. Madam Chairwoman. 

Ms. Davis of Virginia. Ms. Kelley, as always it is a pleasure to 
have you back before this committee. We have your written testi- 
mony in the record, so if you would summarize your testimony we’ll 
recognize you for 5 minutes. 

Ms. Kelley. Thank you. On behalf of the 150,000 employees rep- 
resented by NTEU, I appreciate the invitation and the opportunity 
to be here today. I must, however, begin by saying how dis- 
appointed NTEU is at the proposed new National Security Person- 
nel System that was unveiled by the Department for this reason 
that is focused on this hearing: if implemented as written, this will 
have a negative impact on the ability to recruit and retain employ- 
ees in the Department of Defense based on the environment that 
it would create for those employees. 

When the legislation was debated, NTEU questioned the need for 
such broad discretion and we raised concerns as to whether it 
would be exercised fairly. It is now clear that our fears were well 
founded. The proposal severely limits collective bargaining, but it 
also sets up a fox guarding the hen house approach to due process 
for employees. Probably most interestingly, it establishes a system 
for union elections that, if it were applied to current elected Fed- 
eral officials today, most could not meet the test. 

It was never clear what the problem was that the legislation 
sought to address, but what is clear is that this committee needs 
to revisit this matter. I appreciate your interest in the issue and 
your commitment to ensure the unions’ involvement in the process. 

Let me say on another note how much we appreciate. Madam 
Chairwoman, your commitment to agencies having the proper tools 
to allow them to hire and to inspire the best work force. An honest 
process for setting Federal pay is a key first step, and we thank 
you for your support of pay parity and for all of the members in 
attendance at this hearing on this important issue. Unfortunately, 
because the President did not act in accordance with the bipartisan 
will of Congress, just as they did in 2003, Federal civilian employ- 
ees must again wait for the full amount of their 2004 pay raise, the 
raise that their uniformed counterparts have already received. 

Health insurance is another consideration for prospective em- 
ployees. Premiums for FEHB plans have risen 45 percent since 
2001, alone. The Government pays 72 percent of the premium. 
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Most employers pay 80 percent. NTEU supports bipartisan legisla- 
tion to increase the Government’s share of the premium to 80 per- 
cent. I understand that you, Madam Chairwoman, are planning to 
hold hearings later this year on the FEHB plan, and NTEU looks 
forward to working with you on this. 

A disincentive to Federal employment today is the administra- 
tion’s march to contract out as much work as possible. Family 
friendly programs and new rewards and incentives will do little to 
attract employees if we cannot convince them that we are inter- 
ested in their commitment to a career in public service. NTEU 
members tell me that contracting out has eroded morale, disrupted 
agency operations, and discouraged prospective employees from ap- 
plying. Employees are appalled at the lack of oversight and ac- 
countability in contracting out. Congressman Van Hollen’s amend- 
ment to the 2004 Treasury appropriations bill tried to bring order 
to the Government’s contracting process. I want to personally 
thank you. Chairwoman Davis, and all Members who are here 
today for your support of that amendment. 

NTEU worked closely with Senators Voinovich and Akaka on S. 
129, the Federal Workforce Flexibility Act. We are pleased that you 
plan to move H.R. 1601, as well. Federal employees are increas- 
ingly required to conduct business travel on their own time and can 
only be compensated in limited circumstances, so I was very 
pleased to hear your question of 0PM and their commitment to 
take a re-look at this. 

Let me give you two examples. An IRS employee is assigned a 
case over 150 miles away. The taxpayer would like to meet at 1:30 
p.m., and the employee is unable to complete their work by the end 
of the business day. However, they stay an extra hour or two to 
complete the assignment. As you noted, they would be paid hotel 
expenses and per diem if they stayed, but instead most employees 
would choose to travel home, in effect donating several hours of 
work and travel time to the Federal Government. These employees 
cannot be compensated for travel under current law. They cannot 
be. However, had the employee elected to stay, the Government 
would have paid these other expenses. 

Here’s another example. An employee in Missouri reports his 
work often goes beyond a normal working day, and his alternative 
is to leave early and have to come back the next day and risk leav- 
ing an undesirable impression on the taxpayer and the taxpayer’s 
attorney and to make the IRS appear unprofessional, something he 
has too much pride in his work to allow to happen. 

So in these cases, the employees cannot keep the best interest of 
the Government in mind, present a professional appearance, and 
avoid lodging and per diem costs for the Government. The provi- 
sion added to S. 129 authorizes compensatory time for travel to 
perform work assignments. It does not apply to normal commuting 
travel or any time that would be for commuting, and it could not 
be converted to money. It would purely be compensatory time for 
time spent on the job. 

NTEU is very pleased that the legislation discussed today draws 
attention to the Government’s need to train employees, also. NTEU 
hopes that you will work to ensure that agency training budgets 
are properly funded. The bills also propose additional flexibilities 
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in the use of recruitment, relocation, and retention bonuses. Lim- 
ited funding is what hampers most agencies’ ability to put these 
bonuses to better use, and NTEU hopes that a dedicated stream of 
funding can be found for this purpose. 

I thank you again for the opportunity to appear today and would 
welcome any questions you might have. 

Ms. Davis of Virginia. Thank you, Ms. Kelley. 

[The prepared statement of Ms. Kelley follows:] 
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Chairwoman Davis, Ranking Member Davis, thank you very much 
for giving me the opportunity to come before you today to discuss 
the need for improved recruitment and retention tools in the 
federal government. I am Colleen Kelley, the National President 
of the National Treasury Employees Union (NTEU) and I appear 
today on behalf of the more than 150,000 federal employees and 
retirees represented by NTEU. 

I, as well as the NTEU members I speak for, appreciate the 
fact that as Chair of the House Civil Service Subcommittee, you 
have made clear your intention to work to make sure federal 
agencies have the proper tools to allow them to not only hire, 
but inspire the best workforce in the Nation. Turning the 
federal government's human capital crisis around will require 
determination and resources and I look forward to working with 
you toward that goal. 

NTEU continues to believe that a major step toward making 
the federal government the employer of choice is a commitment by 
Congress - and the Administration - to establish an open and 
honest process for setting federal salaries. As you know. 
Congresswoman Davis, for two years in a row now, despite a 
bipartisan and bicameral commitment to pay parity between the 
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Nation's military and civilian employees, the President has 
chosen to implement a smaller pay raise for civilian employees, 
only to see that raise overturned by subsequent Congressional 
action . 


In 2003, Congress made clear its belief that because federal 
civilian employees work side-by-side with the men and women of 
our armed forces to ensure the security of the United States, 
they deserve the same recognition and the same pay raise. I want 
to take this opportunity to thank you for your support of pay 
parity and for your cosponsorship of H. Con . Res . 19 , the Pay Parity 
Resolution . 

Despite the early and consistent bipartisan support for this 
established concept from you and others, when Congress did not 
complete action on the 2003 appropriations bills before the end 
of the calendar year, the Administration ignored Congress' intent 
and implemented a lower pay raise for the federal workforce. 
Although the 4.1% pay raise was ultimately signed into law and-' 
granted to federal civilian employees, it took months for that 
raise to reach their pocketbooks. 

The enormous waste of taxpayer money associated with 
recalculating federal pay raises was only the tip of the iceberg. 

The message that federal employees received - that they are not 
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as important, that they are not valued and that tneir wort is 
somehow less important than, that of their uniformed counterparts 
- that is where the real damage was done. 

In 2004, Congress again affirmed its support for the concept 
of pay parity, granting both uniformed and civilian employees an 
average 4.1% pay increase. Again, the Administration ignored 
Congress' intent, implementing a 2% federal pay raise. I am sure 
you would agree that the message federal employees have taken 
from these incidents is not the message any of us would choose to 
send. 


Once again, federal civilian employees must wait for the pay 
raise their uniformed counterparts have already received. While 
the pay raise is retroactive to the first pay period of 2004, 
before it can take effect, another Executive Order must be 
issued. Then the Office of Personnel Management (0PM) must issue 
new salary tables. Only then can retroactive pay adjustments 
begin to be programmed into pay systems. I am told that it could 
be several months before all federal employees receive the full 
pay raises Congress approved. 

As you know, another key consideration for prospective 
employees considering career options is the availability - and 
cost - of health insurance. Unfortunately, this is another area 
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i-jhere the federal government is often not able to effectively 
compete with its private sector counterparts. Health insurance 
premiums for plans within the Federal Employees Health Benefits 
Program {FEHBP) have risen sharply in recent years - rising 45% 
since 2001 alone. These rate increases far outpace federal 
salary increases during the same period, forcing an increasing 
number of enrollees to examine whether or not they can continue 
to afford the coverage. 

The federal government as an employer pays an average of 72 
of the health insurance premium for its employees. A great many 
state, local and private sector employers recognize the 
importance of health insurance to their benefits packages and 
absorb a greater share of the premiums than the federal 
government does. Most large employers pay an average of 80% of 
the health insurance premium for their employees and NTEU 
believes the federal government should follow suit. NTEU 
continues to support bipartisan legislation pending before both 
the House and the Senate (H.R.577, S.319) that seeks to increase 
the federal government's share of the premium from an average of 
72% to an average of 80%. It is my understanding. Chairwoman 
Davis, that you plan to hold hearings later this year on the 
FEHBP and NTEU looks forward to working with you on the many 
critical issues surrounding the federal health benefits program. 
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NTEU believes chat this Administration's march to contract 
out as much of the work of the federal government as possible is 
yet another disincentive to federal employment. Student loan 
forgiveness and continuing education programs, child care 
subsidies, family friendly programs and new and creative rewards 
and incentives will do little to attract the Nation's youth to 
the next generation of federal employees if we cannot convince 
them that we are interested in their committing to a career in 
public service. 

Too often, the view 1 hear from the employees NTEU 
represents is that contracting out without rhyme or reason has 
gone on for too long now. That it has eroded the morale of the 
best employees the federal government has to offer. That it has 
disrupted agency operations and discouraged prospective employees 
from applying. That there is so little oversight and 
accountability in the contracting already occurring that it turns 
employees stomachs. 

Congressman Van Hollen attempted to bring some order to the 
federal government's contracting process last fall with the 
amendment he successfully added to the FY 04 Treasury 
Appropriations bill. I want to personally thank you. 
Congresswoman Davis, for your support of that amendment. The 
Treasury Appropriations bill was ultimately folded into the 
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Omnibus Appropraar ions measure and much of the contracting 
language that sought to level the playing field for federal 
employees was stripped from the final product in a post- 
conference effort by the Administration to exert their will. 
Nonetheless, NTEU appreciates your recognition of the fact that 
there is room for improvement in the contracting out of federal 
jobs. We hope to continue to work with your office to enact 
much-needed reforms in this area. 

NTEU also wants to comment on the bills pending before this 
Subcommittee today. NTEU worked closely with Senator Voinovich 
and Senator Akaka's offices on the version of S.129, the Federal 
Workforce Flexibility Act, that has been approved by the Senate 
Governmental Affairs Committee and we are pleased that your 
Subcommittee plans to move the House counterpart, H.R.1601, as 
well . 


The General Accounting Office (GAO) has undertaken a number 
of studies focusing on the importance of designing and using 
effective human capital flexibilities. In one recent report 
(GAO-03-2), the GAO found that the flexibilities that are most 
effective in managing the federal workforce are those such as 
time off awards and flexible work schedules. In other words, 
flexibilities that allow employees to take time off from work - 
when it is most convenient for both the agency and the employee - 
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and Detter balance their work lite and ramily responsibilities. 

NTEU is particularly pleased that S.129 contains language 
that we believe will go a long way toward addressing these family 
and work life responsibility issues. As the Chairwoman knows, 
federal employees are increasingly required to travel for 
official business on their own time and under current law, can be 
compensated for travel time that is outside their regular working 
hours only in limited circumstances. The provision that is now 
part of S.129 would provide federal employees with compensatory 
time off for time spent in official travel status that is not 
otherwise compensated. 

Under current law, employees covered by the Fair Labor 
Standards Act (FLSA) who are required to travel on official 
business, are compensated for their travel time as long as that 
time is within the employee's regular duty hours, even if the 
travel occurs on a Saturday or Sunday. In other words, if an 
employee regularly works 9 to 5, then travel between 9 and 5, 
even if it occurs on a Sunday would be compensated. An employee 
who elects to travel early on a Monday morning for a Monday 
meeting would receive no compensation for his or her travel time 
if that travel took place before 9 am. If, on the other hand, 
the employee elected to travel on Sunday, the travel time would 
be compensated as long as it occurred between 9 and 5. This is 
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particularly nonsensical because the employee who elects to 
travel on Sunday will also cost the federal government hotel and 
per diem expenses by having to spend the night away from home 
prior to the Monday meeting. 

Not all federal employees are covered by FLSA rules, and 
instead are covered by the Federal Employee Pay Act (FEPA) . 
Federal employees covered by FEPA receive no compensation for 
time spent on official government travel unless the time falls 
within the employee's regular workweek or unless other conditions 
are met. Most notably, that travel time can only be considered 
work if it results from an event that could not be scheduled or 
controlled administratively. Because travel to perform work 
assignments or attend trainings or continuing education courses 
is considered administratively controllable, the travel time 
outside an employee's regular working hours is not considered 
work time. Simply traveling for one's job, even though the 
individual may be required to do so as a condition of his or her 
employment, is generally not considered work. This increasingly 
puts federal employees in the position of donating their time to 
the federal government. 

NTEU members have shared many examples with me of how 
current rules have impacted their working lives. For example, an 
IRS employee in Lincoln, Nebraska is required to visit a taxpayer 
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in Columbus, Ohio. The taxpayer requests a 1:30 pm meeting which 
results in the employee being unable to complete the work prior 
to the end of the business day. The employee elects to work an 
extra hour or two and complete the assignment in one day. By the 
time the employee returns home for the evening, he has 
effectively donated several hours of work and travel time to the 
federal government. Had the employee elected to spend the night 
in Columbus and finish the job the following day instead, the 
government would have paid the employee's lodging and per diem 
costs . 


Another employee from Missouri points out that when required 
to visit taxpayers in nearby cities, he is often required to work 
beyond his normal hours to complete the job. The alternative, he 
points out, is to end his meeting early (to avoid traveling on 
his own time) and risk leaving an undesirable impression on the 
taxpayer and the taxpayer's attorney as well as make the IRS 
appear unprofessional, something he has too much pride in his 
work to allow to happen. 

In instances such as these, it is almost impossible for 
employees to keep the best interests of the federal government in 
mind, present a professional appearance and do their best to 
avoid unnecessary lodging and per diem costs without putting 
themselves at a financial disadvantage. 
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The provision included in S.129 seeks Co address these 
situations. It would authorize compensatory time for travel to 
perform work assignments, attend authorized training or 
conferences and for other legitimate purposes. It does not apply 
to normal home to work commuting time and the compensatory time 
could not be converted to payment. The Senate report 
accompanying S.129 (Senate Report 108-223) makes clear that the 
Committee believes that federal employees are entitled to 
compensation while traveling on the government's business, 
especially in light of the fact that work-life programs are among 
the most effective recruitment and retention tools the government 
has at its disposal. NTEU heartily agrees with this assessment 
and hopes that the Civil Service Subcommittee will include this 
provision in its version of the Workforce Flexibility Act as 
well. I look forward to working with you towards this end. 

NTEU also welcomes the fact that the legislation before the 
Subcommittee today draws long overdue attention to the federal 
government's need to properly train its employees. An investment 
in training and workforce development will reap rewards for 
federal employees and agencies alike. Often, employees don't 
receive the proper training to either perform their missions 
effectively or enhance their abilities and prepare them for 
advancement within their agencies. Without proper training, 
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everyone iosee. Customers do nor receive the best service and 
employees do not find their work rewarding or challenging. While 
NTEU supports the training initiative contained in the 
legislation, we hope that its sponsors will work to insure that 
agency training budgets are properly funded. In recent years, 
unrealistic agency funding levels have restricted agencies' 
ability to adequately train their employees, often forcing 
agencies to rob from other accounts to perform necessary 
training . 

The legislation also proposes providing additional 
flexibility to agencies in the use of recruitment, relocation and 
retention bonuses. Here again, limited agency funding continues 
to hamper most agencies ability to put these bonuses to better 
use. Without a dedicated stream of funding for these recruitment 
and retention tools, the only way agencies will be able to make 
use of them is by further gouging their training and salary and 
expense budgets. This is of great concern to NTEU and I 
encourage the Subcommittee to take steps to ensure that adequate 
funding is provided for these new bonus options as well. 

The legislation also shifts oversight of the federal 
government's critical pay authority from the Office of Management 
and Budget (0MB) to 0PM, seeks to correct retirement benefit 
calculations for part-time federal service and reform annual 
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leave rules tor certain new federal employees and members of the 
Senior Executive Service. This provision would permit the head 
of an agency to deem a period of qualified non-federal experience 
as federal service for annual leave purposes. I understand that 
this provision would apply to mid-career federal employees and 
that 0PM would have the authority to extend similar benefits to 
other categories of employees. NTEU continues to believe that if 
annual leave limits are in fact a barrier to hiring, the entire 
leave system should be reviewed with an eye toward its overhaul. 

We hope to continue to work with the Subcommittee toward that 
end . 


In conclusion, I want to thank you again for the opportunity 
to appear before you today. It is vitally important that your 
Subcommittee continue to hold hearings like this one today so 
that we may jointly explore solutions to the problems we know the 
federal government and its employees face. I look forward to 
continuing to discuss these issues with you and continuing to 
work together to make the improvements we both know are so 
necessary. 
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Ms. Davis of Virginia. I’ll just use this moment to say that in 
our manager’s amendment we already plan to take the demo 
project out of H.R. 1601, and we plan on adding in the compen- 
satory time that the Senate has added in, so that will he in our 
manager’s amendment before it ever goes before the floor for a 
vote. 

Ms. Kelley. I thank the Chair. 

Mr. Van Hollen. Madam Chairwoman, if I may 

Ms. Davis of Virginia. Yes. 

Mr. Van Hollen. Unfortunately, I’ve got to run to another hear- 
ing, but I wanted to commend you on your initiative in the legisla- 
tion before us and also lend myself to some of the remarks that 
have been made. It is important to move forward without, at the 
same time, taking two steps back. Your legislation is a step for- 
ward. I think some of the other things we are seeing going on with 
respect to the implementation of the Defense Department of the 
legislation we passed, which, while there were differences, I think 
that the way it has been implemented is really contrary to how ei- 
ther side would have interpreted. So I hope we’ll have ongoing 
oversight with respect to that in this committee. 

I thank you, and I apologize for having to leave. 

Ms. Davis of Virginia. That’s OK, Mr. Van Hollen. We certainly 
appreciate your input. 

Let me just clarify one thing, and I did check with staff to make 
sure. It hasn’t been implemented yet. As I understand it, when 
DOD met with the staff, they met with them with strictly concepts. 
It is not a done deal. It is strictly concepts. It is what they’re think- 
ing. So now is the time to speak up to them and get them to correct 
or work with you. That’s why I said please talk to the Secretary 
of the Navy, because he has been appointed as the point man, if 
you will, and is willing to work with you, so let him know your 
frustrations and what you are unhappy with. 

Again, it is just a concept is what I have been told. It’s just con- 
cepts, it isn’t in stone yet, so now is the time to fix it before it gets 
in stone. 

Thank you, Mr. Van Hollen. 

Mr. Van Hollen. Thank you. Madam Chairwoman. 

Ms. Davis of Virginia. Sorry to keep you waiting, Mr. DeMaio. 

We have the pleasure to hear from Mr. Carl DeMaio, president 
of patient, and last but not least. 

You have been recognized for 5 minutes. Again, we have your 
written testimony in the record, so if you would summarize your 
testimony in 5 minutes. 

Mr. DeMaio. Madam Chairwoman, members of the subcommit- 
tee, I appreciate the opportunity to be here this morning. I am 
president of the Performance Institute, a private think tank that 
focuses on reforming government through the principles of perform- 
ance, accountability, transparency, and competition. We have ex- 
tensive expertise in the area of Federal human resources manage- 
ment and recent reforms. 

Last year the Institute surveyed all major Federal agencies to 
catalog best practices in recruitment and retention. We compiled 
those best practices in a report entitled, “Strategic Recruitment for 
Government: Ten Innovative Practices for Designing, Implement- 
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ing, and Measuring Recruitment Initiatives in Government.” As 
noted in our report and has been shown to the leadership of this 
subcommittee, the Federal Government has a major human capital 
crisis on its hands, and it is not just an issue of recruitment and 
retention, it is a crisis of getting the right people with the right 
skills in the right position at the right time to perform the right 
function with the right compensation, all to be reviewed by the 
right employee performance evaluation. 

Now, that’s a lot of rights to get right, and many agencies are 
still struggling in getting those rights right. But no matter how it 
is spun, the reality is that more than half of all Federal employees 
are now or in the next 5 years will be eligible to retire. Something 
to note is that we have been talking about the human capital crisis 
for many years, and GAO Comptroller General David Walker has 
shown amazing leadership in this regard. We have not yet seen the 
crisis materialize because of the downturn in the labor market. As 
the economy recovers, the Federal Government will be facing a 
monumental challenge in recruitment and retention. 

This subcommittee has shown exemplary leadership on these 
issues. I do hope that the focus on retention, recruitment, and relo- 
cation bonuses, the subject of the legislation, will not get over- 
whelmed by other H.R. issues facing the Federal Government. 
These issues are very important for this committee to act on and 
to deliberate over. 

The subcommittee is considering legislation, H.R. 1601 and S. 
129, to provide Federal agencies more flexibility in setting pay 
rates for employees, providing bonuses for recruitment and reten- 
tion and relocation, and improving the management of Federal 
training. Proposed legislation has noble and worthy objectives; 
however, it addresses only 2 of the 10 innovative practices for re- 
cruitment or retention. 

Now, no legislation has to touch on all issues, but we do want 
to propose several refinements to the legislation that we do sup- 
port. 

First, emphasize performance, not across-the-board pay in- 
creases. We are very supportive of the flexibilities for recruitment, 
retention, and relocation bonuses for this very reason, but this sub- 
committee really should set as one of its objectives that through its 
work Federal employees will start talking about my pay increase 
rather than the pay increase. Across-the-board increases in Federal 
salaries does nothing to recognize individual contributions to agen- 
cy success. And if we are going to recruit and retain, we are going 
to do it one individual at a time by valuing each individual’s con- 
tribution to agency mission. 

For this very reason, I encourage this subcommittee to explore 
other legislative vehicles to improve pay for performance. The com- 
mittee could also look to the human capital performance fund as 
an example. The President proposed a $300 million human capital 
performance fund in his fiscal year 2005 budget, and we encourage 
members of the committee to work to ensure that this funding sur- 
vives the appropriations process intact. 

We would urge the committee to consider alternatives to the 
General Schedule system. Proposed legislation only provides flexi- 
bility within the existing GS system of pay grades. Many, including 
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our organization, argue that a one-size-fits-all pay system with 
rigid pay grades is not conducive to winning the war for talent. For 
example, the Department of Defense wants to abandon the GS 
schedule in favor of universal pay banding, the proposal that we’ve 
talked about several times this morning, and it wants to give man- 
agers the ability to hire candidates on the spot for hard-to-fill posi- 
tions. 

We consider this proposal a first step in moving toward cus- 
tomized pay systems for each Federal agency reflective of their 
agency’s mission, reflective of the labor market each individually 
face. 

Also, the subcommittee should consider market-based pay for- 
mulas. Again, currently in the Federal Government we ask 0PM 
to look at pay and look at locality adjustments and they apply a 
one-size-fits-all schedule. Merely raising the pay grades can in- 
crease the government’s overall cost without a clear return on in- 
vestment. It is worth pointing out here that employee recruitment 
and retention battles we are going to face aren’t really going to be 
with the private sector for most positions in most agencies. What 
we are going to have to do is be ready to battle with the nonprofit 
center and academics for our talent. 

There is a different type of individual who comes into govern- 
ment — people who want to serve their community. They want to 
help with social problems and have a sense of accomplishment or 
purpose, whereas in the private sector there really is a profit or 
bottom line basis. The only other area that these candidates or 
these individuals can go to are the nonprofit world and academics, 
so we have encouraged benchmarking pay against those two sectors 
of society. 

Finally — and this is very important to consider for this legisla- 
tion — we need to link all HR initiatives to a fundamental strategic 
human capital plan for each agency. We need accountability, and 
we also need a set number of strategies that agencies need to pur- 
sue for winning the war for talent, and so we encourage you to 
adopt language in the bill that would require each agency, when 
providing a recruitment, retention, or relocation bonus, to measure 
the effectiveness and the impact of those bonuses on recruitment 
and retention and to tie that to skills gaps identified in the human 
capital plan. 

If the committee can act on these issues, you can strengthen this 
bill which is already addressing very important issues. 

Ms. Davis of Virginia. Thank you, Mr. DeMaio. 

[The prepared statement of Mr. DeMaio follows:] 
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Carl DeMaio 

President, The Performance Institute 

Madame Chairman, members of the subcommittee, 1 appreciate the opportunity to be here 
this morning. The Performance Institute— a private think tank that focuses on reforming 
government through the principles of performance, accountability, transparency and 
competition — has extensive expertise In the area of federal human resources management. 
Last year, the Institute surveyed all major federal agencies to catalogue best practices in 
recruitment in government and published in a report in April 2002 entitled "Strategic 
Recruitment for Government: W Innovative Practices for Designing, Implementing, and Measuring 
Recruitment Initiatives in Government." 

As noted In our report, the federal government has a human capita! crisis on its hands, and it's 
not merely an issue of recruitment or retention. It's a crisis of getting the right people, with 
the right skills, in the right position, at the right time, to perform the right function, with the 
right compensation, and to be reviewed by the right employee performance evaluation. 
That’s a LOT of rights to get right. 

No matter how it's spun, the reality is that more than half of all federal employees are now or 
will in the next five years be eligible to retire. It's even worse in the Senior Executive Service — 
the senior leader-managers in the federal government Seventy percent of the SES Is now or 
will soon be eligible to retire. With the bad economy giving the federal government a 
temporary reprieve, agencies must sharpen their human capital tools NOW to get ready for 
the anticipated exodus of talent— and battle for talent — when the economy fully recovers. 

This committee has shown exemplary leadership on these issues. Today, this committee is 
considering legislation (HR 1601 andS129) to provide federal agencies more flexibility in 
setting pay rates for employees, providing bonuses for recruitment and retention, and 
improving the management of training. The proposed legislation has noble and worthy 
objectives. However, it only addresses two of the 1 0 innovative practices outlined in our 
report. 
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While legislation need not address all 1 0 (indeed for many of the 1 0 practices, legislative 
action is not required) we would like to propose refinements to the proposed legislation being 
considered today. 

> Emphasize Performance, Not Across-the-Board Pay Increases: The federal 
government has a big problem when employees talk about "THE" pay increase rather 
than "MY” pay increase. By relying too much on GS pay scales rather than setting pay 
on individual levels based on performance, there is little opportunity to place a value 
on individual contribution to agency success. Although the current language allows 
managers to reward employee performance with more pay, it overlooks the need for a 
more mature system of performance-based pay. At the very least, in exchange for 
bonuses, a system for measuring individual performance should be integrated into the 
provisions for granting those bonuses, thereby requiring results-based goals and 
milestones. The Committee could also look to the Human Capital Performance Fund as 
an example. I encourage you to support the President's new proposal for a $300 
million Human Capital Performance Fund and work to ensure it survives the 
appropriations process this year. 

> Consider Waiting for Completion of Existing Flexibility Studies: Overall, it might 
not be the best time for Congress to act on changing the federal pay system. The 
federal government is already modeling pay system transformation at the 
departments of Defense and Homeland Security. Incredible lessons will be learned 
from the DOD and DHS overhauls and Congress may want to wait a year to learn from 
them. 

> Consider Alternatives to GS System: The proposed legislation only provides 
flexibility within the existing General Schedule system of pay grades. Many (including 
the Performance Institute) argue that a one-size-fits-all system with rigid pay grades is 
not conducive to winning the war for talent. For example, using the legislative 
flexibility noted above, the Department of Defense wants to abandon the General 
Schedule in favor of universal pay-banding, and it wants to give managers the ability 
to hire candidates on the spot for hard-to-fill positions. The same is true for the 
Department of Homeland Security, where an entirely new personnel system that 
covers hiring, pay classification, labor relations, employee evaluations, disciplinary 
action and appeals - a brand-new system will soon be unveiled. 

> Consider Market-Based Pay Formulas: The legislation would allow 0PM to increase 
pay for specific categories of employees. Overall, it is important to note that the pay is 
not the only ingredient for successful recruitment in government. Moreover, merely 
raising pay grades can increase government costs without a clear return-on- 
investment. It's worth pointing out here that the employee recruitment and retention 
battles we're going to face aren't going to be with the private sector, but primarily 
with non-profits and associations. They can offer a "serve-your-community" role 
similar to the lure that draws people to the civil service (and offer them money, better 
hours and perhaps a better commute). The legislation could improve on the existing 
pay evaluations by articulating a clearer "market-based" approach for 0PM to use that 
focuses more on non-profit pay comparisons rather than private-sector ones. 

> Improve the Linkage to Strategic Human Capital Plans: Absent from the current 
language is a mandate for formalized human capital planning. Think of a tree for a 
moment - the flexibilities being granted and the money being authorized here are like 
branches, but without a trunk. They serve no greater purpose and benefit only 
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themselves. The trunk is the human capital plan - it's what brings all of an agency's 
human capital activities together and keeps agencies moving in one direction. 

> Require a Commitment for Lump-Sum Bonuses: It is curious that the bills require a 
length-of-service contract be signed for lump-sum bonuses, but not for bonuses paid 
in biweekly installments. It seems that ANY breakaway from the current pay grades 
should be lassoed with a contract. 

We offer the comments above as suggestions for improving legislation— which we believe can 
greatly assist federal agencies in winning the war for talent. 

Should you decide to try to integrateany of our recommendations into the legislation, I and 
the director of The Performance Institute's Center for Human Capital Strategy, Tara Shuert, 
stand ready to help you and your staff. We look forward to supporting the committee's efforts 
to improve workforce management in government. 

Thank you for your time. 


The Performance Institute is a private think tank seeking to improve government performance through the 
principles of competition, accountability, performance and transparency. The Institute serves as the nation's 
leading authority and repository on performance-based management practices for government. Its mission 
is to identify, study and disseminate the leading management innovations pioneered by "best-in-class" 
organizations. 

Carl DeMaio is President and Founder of the Performance Institute. He is a nationally recognized expert in 
government reform and performance-based management. 

Contact Information: 
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Director, Center for Human Capital Strategy 

The Performance Institute 

ISIS N. Courthouse Road, SuiteSOO 

Arlington, VA 22201 

703-894-0481 fax 703-894-0482 
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Ms. Davis of Virginia. I just want to make sure that I under- 
stood you correctly when you said that these people would not — 
people who work for the Federal Government would not go to pri- 
vate organizations, they would go to nonprofits. Are you comparing 
pay grades there or what? 

Mr. DeMaio. We’re looking at the types of individuals who con- 
sider government service, and we have seen some polling done by 
the Partnership for Public Service, Merit Systems Protection Board 
has done some survey of Federal workers, as has 0PM, and to basi- 
cally suggest that we need to compete directly for every single posi- 
tion with the private sector pay is not an appropriate comparison. 
There are some areas where certainly — for example, an accountant 
at the Department of Treasury very well could go into the private 
sector and get an accountancy job, but in other areas like Health 
and Human Services their alternatives usually are going to be non- 
profit organizations or academic organizations and institutions. So 
one-size-fits-all pay comparisons is not what we are suggesting. We 
would like to see, on each position that the agency is trying to re- 
cruit for, what is the competition offering, and sometimes that is 
going to be a set of nonprofit organizations. 

Ms. Davis of Virginia. I guess I will. No. 1, thank all four of 
you for your testimony, and I guess I will just yield to myself for 
questions. 

Judge Dugan, can I ask you what percentage of ALJs now are 
eligible for retirement and how many will be eligible in 5 years? 
Do you have that? 

Mr. Dugan. Well, the figure we got — and we got it from 0PM — 
is that 91 percent are eligible. Now, I don’t — that’s figures we got 
from 0PM. I can’t speak for them. 

Ms. Davis of Virginia. Eligible now? 

Mr. Dugan. That’s what we were told. Yes, that’s correct. 

Ms. Davis of Virginia. OK. I guess that answers my next ques- 
tion then. 

Mr. Dugan. And then I looked around my office, and there were 
a bunch of old people there. [Laughter.] 

Ms. Davis of Virginia. You were the youngest guy in the room, 
right? 

Mr. Dugan. Just about. 

Ms. Davis of Virginia. Have you heard from any other agencies 
or organizations? Have you heard any companies that ALJs deci- 
sions has declined because of recruiting and retention problems oc- 
casioned by the pay compression? 

Mr. Dugan. Well, I cited the FERC letter, but I don’t think we 
have any particular studies that can quantify that. The problem is 
that the register, 0PM register, has been closed for over 5 years, 
so when they talk about their views on recruitment it is a bunch — 
it is guesswork, because right now the register is still closed and 
they are right now creating a new test, so there really is no way 
to know the quality that we’re going to get ultimately. The Com- 
missioner of Social Security testified to Congress that she was light 
about 200 ALJs because she hasn’t been able to hire. 0PM, at the 
urging of Congress 

Ms. Davis of Virginia. She’s short 200? 

Mr. Dugan. Right, short 200. 
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Ms. Davis of Virginia. Which agency was that? 

Mr. Dugan. This was Commissioner Barnhart who testified be- 
fore the Social Security Subcommittee in September, and they were 
asking about addressing the backlog, of course. But what been done 
now is 0PM, through pressure from Congress, reopened the old 
register that they have been holding and said they would give her 
some names; however, she has expressed concerns about the qual- 
ity of the remaining candidates and is only going to fill about 10 
positions right now to fill that out. 

In addition to that, we also have some major hiring that’s going 
to have to be done because of the Medicare Act that has been 
passed by Congress, so we’re looking somewhere between 400 to 
500 ALJs we’re going to be needing as soon as possible. I think the 
Medicare Act comes into effect in October 2005, the transfer to 
CPMS. 

Ms. Davis of Virginia. Do you know why the register was closed 
for 5 years? 

Mr. Dugan. Well, it started off because of litigation, the Azdel 
litigation, and there was a stay put on it by the Merit Systems Pro- 
tection Board, but that ultimately was resolved and then 0PM did 
not reopen it. I don’t know why, but they said they were redoing 
the test and they were going to put out a whole new type of test 
for administrative law judges. So why they did not reopen it under 
the old test I don’t know. 

Ms. Davis of Virginia. What do you hear from amongst your 
colleagues? Is pay a reason for them to leave and retire? 

Mr. Dugan. Well, the reason for the pay problem is more in the 
cities that you were announcing. I’m in Charlotte, so the compres- 
sion is not hitting us there, but the entry level, the new ones that 
come in, we’re having a problem because if you are a GS-15 attor- 
ney you’re going to have to — you’re not coming in at the level. It’s 
a 14 step 7 or 8 now. It’s almost a whole grade pay cut, so it has 
to hurt. Even though we don’t have figures and OPM’s was guess 
work, it just obviously has to hurt with recruitment. 

Ms. Davis of Virginia. Thank you. Judge Dugan. We’ll do every- 
thing we can to work this bill through, but, as you heard, the ad- 
ministration is against this so it is an uphill battle. 

Mr. Gage, you mentioned the demo project that you didn’t like. 
Besides that, are there any other provisions of the bill, because we 
want to be open with you and we want to know what you like and 
what you don’t like. 

Mr. Gage. Well, in everything that I think we are going to be 
looking at — and I’m sorry to harp on this again, but we hear a lot 
of good-sounding cliches that end up in workers rights being abro- 
gated, so we are going to go through everything that we hear with 
new personnel changes, new ideas, pay for performance, and we’re 
going to be looking at things very hard with the idea that these 
can’t be excuses or high-sounding names for taking away employee 
rights. 

Ms. Davis of Virginia. Well, if you’ll take a good look at H.R. 
1601 and compare it to S. 129 and let us know what you think be- 
fore it is too late. I’d appreciate it. 

Ms. Kelley, have you received a lot of complaints about the prob- 
lems now experienced by the Federal employees who must travel 
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for work yet receive no compensation other than the two that you 
mentioned to me? 

Ms. Kelley. This is very far-reaching, particularly in the IRS. It 
has been a longstanding problem, and as the IRS has reorganized 
into business units so the taxpayers are served by specific business 
units, it has required even more travel by employees than ever be- 
fore, so these instances are multiplying every day. They are not de- 
creasing. And, as I said, I know 0PM has said there are cir- 
cumstances where they can be compensated. There are, but not 
these employees. There is no way under the current law that the 
employees who are doing this travel can be compensated for doing 
the work of the IRS, and that is what we were hoping to have 
made fair. 

Ms. Davis of Virginia. From the examples you gave me — I 
mean, I haven’t studied it that closely, but just from hearing it it 
seems to me like we’d be saving taxpayer dollars if we reimbursed 
them for their time. 

In your written testimony, as I read it, you didn’t say anything 
about objecting to the demo project in H.R. 1601. I’ve already told 
you I plan on taking it out of the manager’s amendment because 
I’m not sure about it. Do I take it that you support it? 

Ms. Kelley. No. I wouldn’t necessarily take that. We have been 
working with Senators Voinovich and Akaka on the many pieces 
that are in this bill, because there are a lot of moving parts in it, 
and there were, you know, things that we should have preferred 
not, but as part of the package we were trying to work together as 
we did with your office as you move toward the H.R. version, so 
it is fine with us if you make the manager amendment. 

Ms. Davis of Virginia. I’m going to charge you with the same 
thing I charged Mr. Gage with. I would ask you to go through the 
bill with a fine-toothed comb word by word, line by line, and if 
there is any provision that is objectionable to you and your employ- 
ees, let us know before it is too late. 

Ms. Kelley. I will do that. Thank you. 

Ms. Davis of Virginia. Mr. DeMaio, in your view are there any 
flexibilities in H.R. 1601 that you believe that we shouldn’t — I’ve 
heard that you believe there is more we should be enacting, but are 
there any provisions in there now that you think we should not be 
enacting? 

Mr. DeMaio. Well, we are for more flexibilities, but the flexibili- 
ties that you are offering in the bill need to be accountable. We 
have to show results with these recruitment, retention, relocation 
bonuses, and so we do suggest not only the basis for all the bo- 
nuses to be tied back to the strategic human capital plan, but tied 
to performance measures and evaluation, so if the agency is provid- 
ing recruitment bonuses over a period of time for a specific position 
class in their agency and it is not working, then they need to look 
at other alternatives. 

We also suggest longer-term contracts for employees who get bo- 
nuses. In one respect for the recruitment bonus you do require a 
time of service contract, but for the retention bonus there is no 
time of service. We would like to see some of those accountability 
provisions woven into the flexibilities. It is OK to be flexible, but 
you have to show results, and that’s what we are advocating. 
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In terms of the demonstration projects, that really is the context 
that we place our recommendation that the committee may want 
to see the DOD and the Department of Homeland Security 
progress. We think what is going on at DOD and Department of 
Homeland Security is innovative, will provide substantial flexibility 
and substantial incentives for recruitment, retention, and employee 
management. That’s why we are, as of right now, supportive of the 
proposals that we have seen. We think that they probably will offer 
a template to take governmentwide and to have an overall change 
in the Civil Service system based upon our experiences in those 
two agencies. 

Ms. Davis of Virginia. And, in my opinion, they may well do 
that. Had I had my way, I would rather have waited to see if it 
worked for DHS before we expanded it to the largest agency for 
Civil Service employees, but I didn’t have my way. 

Mr. DeMaio. I think that’s our — our position here today is con- 
sistent with that. Let’s get these two massive restructurings under 
our belt, let’s learn from them, and then let’s see where they would 
apply elsewhere in the Federal Government. It may be that you 
would want to take those two systems governmentwide or it may 
be that you want to continue with the demonstration project route 
of allowing individual agencies to customize their own system. I in 
the past testified on our discomfort with having a choose-your-own 
adventure Civil Service system where each agency comes up with 
their own rules of the road. 

Ms. Davis of Virginia. You’re not the only one uncomfortable 
with that. That’s why I said that we will try to make sure that any 
agency that’s wanting to make a change, that it’s looked at very 
closely by this subcommittee, and I think I’ve said it in the past, 
and I know I’ve probably said it to you, Ms. Kelley, that I would 
like to see a model that we use agency-wide before we go willy-nilly 
here and there and do something where folks don’t know what’s 
hitting them tomorrow. But, again, I would hope that we don’t do 
anything too quick. And I appreciate the comments that you’ve 
made. 

I will tell you that I don’t think we can go any broader in scope 
with the bill that we have than what we have right now. We were 
biting off a little bit at a time, but trying not to do anything that 
damages or harms our 

Mr. DeMaio. And I think that’s a role of good government groups 
like ours. Our role is to try to present provocative ideas, knowing 
that Congress will probably have to moderate a number of interests 
and probably do something that moves us forward and gives us 
progress. 

Ms. Davis of Virginia. I’ll give you a for instance. I didn’t see 
anything wrong with the ALJ bill, but I’ve met with resistance 
within our Congress in great amounts, which surprised me. 

Mr. DeMaio. If I could point something out, also in response to 
the testimony on the administration’s competitive sourcing initia- 
tive and contracting out, we have studied that initiative and 

Ms. Davis of Virginia. You might not want to talk about that 
in this room right now. 

Mr. DeMaio. We have concluded that competitive sourcing actu- 
ally is a tool for the human capital process, and if done properly 
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can be used to redeploy agency workers to areas where we have a 
recruitment challenge, and so that’s the way we look at competitive 
sourcing. Rather than looking at arbitrary targets for out-sourcing 
or privatization, which we do not support, we want to see competi- 
tion as re-deploying agency work, human capital, to the area where 
it is needed. 

Ms. Kelley. Madam Chairwoman, if I could just comment. I’m 
glad you identified your suggestions as provocative. I don’t want to 
start 

Ms. Davis of Virginia. I don’t think anybody is going to disagree 
with that. 

Ms. Kelley. This is try — my point, the suggestions that have 
come forth from Mr. DeMaio have to do with measuring, monitor- 
ing, ensuring that progress is made, that there are measures in 
place. There is not a strong track record of that within agencies on 
anything, whether it is on contracting out, and the list can go on 
and on. And so if the agencies proceed with these various imple- 
mentations, assistance from other such as your group on insisting 
on the measuring, the monitoring, the moving slowly before imple- 
menting would be very much appreciated, because I know of no 
agency that has a good track record with doing this, and they just 
don’t know how, and we all have to help to make sure that hap- 
pens. 

Ms. Davis of Virginia. I totally agree with you, Ms. Kelley. 

Mr. DeMaio, one last question for you. Are there any weaknesses 
in the President’s management agenda in the Government Per- 
formance and Results Act which call for strategic human capital 
planning that we should correct by legislation? 

Mr. DeMaio. Well, we believe that legislation exists, the entire 
management agenda exists in legislation, and that agencies have 
the statutory tools they need for effective management. The ques- 
tion now becomes: are we applying consequences for agencies that 
are not engaging in performance-based management? I think the 
President’s management agenda’s big impact is in that area. The 
initiatives are not new. They have been in the Government for 
many, many years, competitive sourcing since the Eisenhower ad- 
ministration. But what is needed is accountability. What is needed 
is that results demonstration through performance evaluation, and 
so that is where we are focusing, is on the implementation of the 
President’s management agenda within agencies. 

The Congress could formalize the development of strategic 
human capital plans in legislation. That has not happened. The 
creation of a human capital officer is certainly a very important 
step. What it does is it brings HR to the management table in a 
way that the chief financial officer and the chief information officer 
have been brought to the table, but, just like with the Clinger- 
Cohen Act, which does the IT plan, and the GPRA, which does the 
performance plan, the strategic plan, maybe that human capital of- 
ficer should be responsible for developing in legislation, not just an 
administration initiative, a strategic human capital plan with spe- 
cific goals based on a comprehensive work force assessment of how 
many employees do we have today, what are their skill sets like 
today, and what is our mission going to require we have in 5 years, 
so it would encompass recruitment, retention, training, succession 
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planning, developing the next generation of government leaders. 
All of these issues have to he spoken to in a formal way and in an 
accountable way through human capital plan. I think this commit- 
tee could enact that in this bill and require that recruitment and 
retention, relocation flexibilities be tied to an analysis and a set of 
goals and strategies articulated in a comprehensive plan. 

We don’t know whether the next administration will require 
human capital plans. We would like to see that formalized through 
congressional action. 

Ms. Davis of Virginia. Just so you know, we are having a hear- 
ing in May to address these issues and to see if we’re doing right 
and what we need to do. 

There’s a lot going on right now that affects all of our Federal 
employees, and if we’re going to make the changes that apparently 
seems to be the will of many around here to do — not necessarily in 
this room — maybe this is the time to do it as we are having so 
many people retire, so we don’t lose any of the current work force 
that we have. Rather than going in and doing away with everybody 
or anybody, just let people go by attrition and make our changes 
at that point. But in doing so I want to work with all of you to 
make sure that we do it right and that we don’t harm the quality 
of life of our Federal employees, because you are a valuable asset 
to us and not one that we want to lose. 

I thank you all for being here today. Again, Judge Dugan, if you 
have any comments about the legislation for the ALJs, anything 
you want us to look at more closely? 

Mr. Dugan. I just wanted to add that the whole performance 
issue and the SES issue, that was all mixing apples and oranges. 

Ms. Davis of Virginia. That’s why I tried to point it out. 

Mr. Dugan. It really, really wasn’t getting to what we are deal- 
ing with, APA hearings and — I think you understand that. 

Ms. Davis of Virginia. That’s why I tried to clarify with Mr. 
Sanders that SESers are performance based. ALJs are not even al- 
lowed to be. 

Mr. DeMaio. Madam Chairwoman, if I could indulge, we did not 
include our report in the committee record, but we include our Web 
site address, www.performanceweb.org, where agencies can 
download the report, suggestions on how to win the talent war. Ms. 
Tara Short is our director of human capital strategy at the Insti- 
tute and is available for questions just by going to the Web site. 

Ms. Davis of Virginia. Thank you, Mr. DeMaio. Again, thank 
you all for being here. 

The hearing is adjourned. 

[Whereupon, at 1:03 p.m., the subcommittee was adjourned, to 
reconvene at the call of the Chair.] 

[Additional information submitted for the hearing record follows:] 
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Questions from Subcommittee on Civil Service and Agency Organization 
(H.R. 1601, S. 129, H.R. 3737) 


1 . Am I correct in understanding that rather than expanding the demonstration project 
authority, you believe we should follow the mode of DHS? 

■ Do you have any particular agencies in mind? 

• How soon will we be seeing an Administration proposal for another agency or 
agencies? 

Response. The short answer is, yes, we do believe the Department of Homeland 
Security (DHS) model is the way of the future for agencies. As they become more 
strategic in linking their activities to their missions, agencies’ need for change and 
reform may become more pronounced than the current demonstration project 
authority can address. However, we do believe there is room for both options in the 
Federal Government. 

For example, there may be instances when there is a demonstrated need on the part of 
the agency for change where following the DHS model may be the most appropriate 
method to quickly implement an entirely new personnel system. Alternatively, 
sometimes agencies may wish to explore certain options for their personnel systems 
on a limited basis before deciding to implement agency-wide change. In this 
instance, a demonstration project may be the most appropriate option for the agency. 

Better strategic planning and management of human capital can lead to the need for 
reforms comparable to those of DHS in order to allow agencies to be more flexible 
and responsive to their changing mission needs. For example, the National 
Aeronautics and Space Administration recently obtained legislation that will enable it 
to implement needed changes to its personnel system to allow it to more successfully 
meet the demands of its mission. In addition, the Office of Personnel Management’s 
(OPM’s) Human Capital Leadership & Merit System Accountability Division is 
currently working closely with the Department of Education to develop a project plan 
for a demonstration project to test certain innovations to their personnel system. We 
anticipate this plan proposal will be finalized in this fiscal year. 

2. At the hearing you indicated that you would supply the subcommittee with data 
regarding approximately how many recruitment, retention and relocation bonuses are 
paid per year under current law. 

Response. OPM’s Central Personnel Data File (CPDF) shows that approximately 
6,200 Federal employees received a recruitment bonus and approximately 1,200 
Federal employees received a relocation bonus under 5 U.S.C. 5753 in Fiscal Year 
2003. In addition, the CPDF shows that approximately 13,200 Federal employees 
were receiving retention allowances under 5 U.S.C. 5754 as of September 2003. This 
reflects an increase of about 19 percent over the number of employees receiving 
retention allowances in September 2002. (Because retention allowances ate paid 
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biweekly, the CPDF provides a point-in-time snapshot of the number of retention 
allowance recipients, rather than the number of retention allowances paid over a 
period of time.) 

3. In the provision of annual leave enhancement for mid-career employees, does 0PM 
intend to allow current employees to receive this higher leave accrual rate, or just 
new hires after the effective date of the change? 

Response. This flexibility would apply to new hires who come to the Federal 
Government with considerable non-Federal experience that is relevant to their new 
Federal positions. Such individuals may be reluctant to accept Federal employment 
when it means losing their private sector leave accmal rate. An agency would be able 
to offer an experienced mid-career employee a leave accrual rate comparable to his or 
her private sector vacation earnings, giving agencies an additional tool with which to 
recruit highly qualified individuals to Federal service. 

If only new hires qualify, will that create an unfair situation for some current 
employees with similar non-Federal experience who will not get credit for it? 

Response. The leave enhancement provisions provide an added incentive to attract 
employees who might otherwise not consider Federal service. We do not envision it 
as an automatic entitlement for every new mid-career employee, but rather as a 
recruitment tool, just as recraitment bonuses and superior qualifications appointments 
are recruitment tools, for those mid-career employees who have high qualifications 
and/or are needed to fill critical positions. Agencies would use this leave 
enhancement authority judiciously on a case-by-case basis. 

5. At the hearing, you said that the Director of 0PM will be revisiting the issue of 
compensation for travel done early in the morning in place of travel done the night 
before. Does 0PM remain opposed to this measure, and if so, why? 

Response. At this time, the Administration remains opposed to the proposal to grant 
compensatory time off for otherwise uncompensated travel time. We oppose the 
current proposal for several reasons. First, this kind of benefit is not common among 
private sector employers. Since the Federal Government already offers relatively 
generous paid time off benefits, we do not think it is needed for competitive reasons. 
Second, granting compensatory time off for uncompensated travel could adversely 
affect agency operations and productivity through loss of work hours. Third, we do 
not view travel hours as equivalent to actual work hours; thus, granting full hour-for- 
hour credit for all uncompensated travel time seems overly generous. Fourth, some 
employees could accrue large balances, and work demands may make it difficult for 
the employing agency to grant these employees all the accrued compensatory time 
off. This would lead to pressure to amend the provision to provide monetary 
compensation for hours that do not constitute hours of actual work. Finally, we are 
not convinced that providing this time offbenefit would actually significantly reduce 
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hotel and per diem expenses by enough to justify the lost productivity, 

6. Do you disagree with any part of Judge Kevin Dugan’s testimony or the answers he 
provided at the hearing? 

Response. (Testimony lines 1378-1386) Mr. Dugan states that a GS-15 attorney 
takes a grade pay cut upon entry into the Administrative Law Judge (ALJ) system 
because the entry salary falls between the rates for GS-14, steps 7 and 8, While it is 
true that the minimum entry-level AU basic rate (AL-3/A) of $91 ,200 falls between 
the rates of basic pay for GS-14, steps 7 and 8, agencies have the flexibility to set pay 
higher than this entry level rate. 

Section 930.210(g)(1) of title 5, Code ofFederal Regulations, provides agencies with 
the authority (without prior 0PM approval) to set ALJ pay at a rate higher than AL- 
3/A, not to exceed the lowest rate in AL-3 that equals or exceeds the applicant’s 
highest previous rate of Federal pay. Under this rule, GS- 1 5 attorneys need not suffer 
a reduction in basic pay upon movement into an AL-3 position. 

Section 930.210(g)(2) of title 5, Code ofFederal Regulations, provides agencies with 
the authority (with prior 0PM approvai) to set ALJ pay at a rate higher than AL-3/A, 
up to rate F, based on the superior qualifications of the applicant. This flexibility can 
be used to set pay for a new or current Federal employee upon movement into an ALJ 
position. 

7. Since you oppose H.R. 3737 and agree that there is a pay compression problem with 
ALJs, please tell me what administrative solution OPM has to relieve the ALJ pay 
compression. 

Response. The pay compression situation affecting ALJs is not as serious as that 
affecting the Senior Executive Service (SES), nor is it serious enough to warrant the 
automatic pay increases that would result from enactment of H.R. 3737. Moreover, 
the current pay situation does not appear to have had any effect on the Government’s 
ability to recruit qualified ALJs. 

The primary applicant pool for ALJ positions is Government attorneys at the GS-15 
level, and the pay range for AUs is similar to that established for senior-level 
employees ($104,927 (minimum rate of basic pay) - $145,600 (maximum locality pay 
rate)). We believe the current pay structure is more than adequate to meet projected 
demands for these positions. Indeed, we have seen no shortage in applicant interest 
for ALJ positions, and agencies are actively hiring qualified candidates from the 
competitive register. Furthermore, there is relatively low turnover among the current 
population of ALJs. 

8. Why didn’t the Administration recommend that AUs keep up with the Senior 
Executive Service when you sent up the provision to revamp SES pay? 
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Response. 0PM did not recommend that ALJs “keep up with the Senior Executive 
Service” when the provision to revamp SES pay was forwarded, because we do not 
believe ALJ positions, as a whole, are equivalent to SES in terms of their duties and 
responsibilities. From a classification perspective, we find that many ALJ positions 
are more closely aligned with the criteria established for the GS-15 level. Moreover, 
ALJ positions are not characterized by the executive leadership requirements of SES 
positions (i.e, directing the work of an organizational unit, accountability for the 
success of specific programs/projects, monitoring progress towards organization 
goats, etc.). 

0PM nevertheless recognizes that some ALJs perform duties that are arguably 
classified above the GS-15 level. Accordingly, the ALJ pay system resembles the 
one developed for the Government’s senior-level employees. The senior-level pay 
system was designed to replace grades 1 6, 1 7 and 1 8 of the General Schedule 
positions which are classified above GS-15, but which do not meet the executive 
criteria characteristic of the SES. 

9. Why should the SES, who can receive bonuses and increases in pay based on 
performance receive a pay increase and the AUs who cannot receive bonuses nor 
pay for performance not receive a pay increase? 

Response. In pursuing recent pay reforms, it was the Administration’s intent to 
create a system that would make the Government’s SES leadership corps more 
performance sensitive. Consequently, SES members are no longer eligible to receive 
locality payments or automatic structural pay increases. SES pay adjustments are 
now wholly discretionary and must be based on an assessment of individual 
performance and contribution to the agency. Moreover, access to the higher base pay 
and aggregate caps is contingent upon joint OPM/OMB certification that the agency’s 
performance management system, “as designed and applied, makes meaningful 
distinctions in relative performance.” In this way, SES pay has been linked directly 
to individual job and organizational performance, providing greater accountability 
and assurance to the American people. Although SES members may receive bonuses 
and pay increases, these actions are based solely on assessments of individual 
performance and contribution. 

In contrast, ALJs and senior-level employees continue to receive locality payments 
and related structural pay increases without regard to their performance or 
contribution. (ALJs did receive pay increases in 2004, ranging from 2.2 percent to 
4.8 percent, depending on locality pay area.) Although 0PM has not conceded that a 
meaningful performance management system for ALJs is impracticable, we see no 
reason to grant them unchecked access to SES-equivalent pay caps. 

10. At the hearing, you were asked to do a recmitment and planning study regarding the 
number of ALJs the Department of Health and Human Services will need to cover the 
newly passed Medicare bill. Has any progress been made on looking into this issue? 
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If so, what has been the proposed resolution? 

Response. We are currently engaged in a review of the current staffing and projected 
hiring requirements with the principal employers of ALJs. Our review so far reveals 
that the Social Security Administration recently hired 1 9 ALJs and is now using 
OPM’s ALJ register to fill an additional 33 ALJ positions. We have seen no shortage 
in applicant interest for ALJ positions. With more than 1600 eligible candidates on 
OPM’s competitive register, there ate more qualified candidates than needed to 
accommodate even a substantial surge in hiring activity that may be required with 
Medicare reform. In addition, OPM’s regulations provide a degree of pay flexibility 
for initial appointments to a position at AL-3. Instead of an appointment at the 
minimum rate, agencies may provide a higher starting rate based on prior Federal 
service or, with OPM’s approval, superior qualifications (e.g., having legal practice 
before the hiring agency, having practice in another forum with legal issues of 
concern to the hiring agency, or having an outstanding reputation among others in the 
field). In sum, the number of available qualified candidates and projected staffing 
needs do not support a need for higher AU pay. 

1 1 . What are OPM’s plans to revitalize the register? 

Response: OPM has already instituted plans that reactivated and updated the ALJ 
register. Specifically, OPM reactivated the AU register and updated scores based on 
the 1996 scoring formula in August 2003. Since that time, OPM resumed processing 
applications that were pending during the stay, which has resulted in adding another 
84 individuals to the register. Another SO plus applicants have nearly completed the 
process and will be added to the register, hi addition, eligibles already on the register 
were permitted to submit updated resumes for use by agencies. As of now, there are 
a total of 1,620 eligible candidates on the register. 

OPM is currently working on the development of a new ALJ examination. 
Development of new test components is necessary to ensure that the tests reflect the 
latest content of the field. At this point, the completion date of that process is 
unknown. When the new ALJ examination is completed and announced, the current 
register will be terminated. Any individual on the existing register who wishes to 
remain an AU candidate will have to re-apply and participate in all parts of the new 
examination, 

12. With an enormous amount of experienced federal judges eligible for retirement, will 
passage of H.R. 3737 facilitate retention of experienced ALJs? 

Response. Even in the event that a majority of the current AU population were to 
exercise their retirement option, now or in the near future (and there is no indication 
that this will happen), there are sufficient numbers of qualified candidates on the 
competitive register (1600+), which will allow for responsive recruitment and 
replacement Moreover, we have seen no shortage in applicant interest for AU 
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positioBS, and agencies are actively hiring qualified candidates from the competitive 
register. 

13. Once 0PM resumes recruitment of candidates for appointment as ALJs, don’t you 
agree that H.R. 3737 will facilitate the appointment of the best and brightest senior 
attorneys as ALJs? 

Response. OPM has already resumed recruitment for ALJs. SSA recently hired 19 
and has requested an additional 33 new hires. As mentioned above, we have seen no 
shortage in applicant interest for ALJ positions, and agencies are actively hiring 
qualified candidates from the competitive register. 
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The Honorable Jo Ann Davis 
Madame Chairwoman 

Subcommittee on Civil Service and Agency Organization 
U.S. House of Representatives 
Washington, D.C. 20515 

February 25, 2004 

Dear Madame Chairwoman: 

The Professional Services Council (PSC) is pleased to submit this letter for the record of the 
hearing you held on February 11, 2004 on the challenges facing the Federal government as it 
seeks to attract and retain a world-class workforce. This is a critically important issue about 
which all Americans should be concerned. 

The Professional Services Council is the principal national trade association of government 
technology and professional services firms. As the government’s “partners" in the provision and 
delivery of a very wide range of services to the public, PSC’s member companies are both highly 
interested in, and strongly support, practices and strategies that will help the government better 
compete for, train, and retain the workforce it needs. 

There is little question that the government faces a formidable set of human capital challenges. 
Even in the post-9/1 1 environment, while survey after survey has reflected broad appreciation for 
the role of civil servants (most particularly police, fire, rescue and other first responders), the 
government is not an employer of choice and continues to lose the battle for talent with the 
private sector. Nonetheless, federal workforce demographics clearly portend a significant 
retirement exodus over the near term. As such, your committee’s leadership in this vital area is 
both timely and greatly needed. 

One witness at the February 1 1 hearing suggested that there is a cause and effect relationship 
between the administration’s competitive sourcing initiative and the government’s difficulty in 
attracting new talent. As explained below, such an assertion does not bear up well under analysis. 
However, competitive sourcing and human capital are inextricably linked in other ways, and can 
and should serve as complements to a broader strategy of modernizing government and 
improving performance on behalf of the American people. This fact was clearly articulated by 
the congressionally-mandated Commercial Activities Panel (CAP), chaired by the Comptroller 
General and on which I was privileged to serve. 

PSC offers several observations on the links between competitive sourcing and the government’s 
human capital challenges. 
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• The relationship between competitive sourcing and the government’s ability 
to recruit and retain a highly skilled workforce 

This issue is especially important given the enormous federal retirement wave that is inevitable 
over the next several years. 

Many surveys, including those conducted by Paul Light of the Brookings Institution, clearly 
demonstrate that the government generally is not an employer of choice. These findings are 
mirrored by surveys of current government employees as well, large majorities of who express 
frustrations about the government’s overly bureaucratic human resources processes and the lack 
of a real incentive and reward system. While job security and stability is always an issue, the 
evidence strongly suggests that it is not as central to the government’s human resource 
challenges as some might believe. Thus, your leadership on issues associated with civil service 
reform, particularly as it relates to those factors that most directly drive successful recruitment 
and retention, is of immeasurable importance. 

Yet in the private sector, job stability and security is non-existent, competition is a way of life, 
and change is constant. Clearly, those factors are of less significance in a potential private sector 
employee’s job criteria than some believe. Moreover, most private sector human resource 
professionals agree that the best and most highly skilled workers are those who, among other 
things, are most adaptable to a continually changing environment, competition, and challenge. 
For potential new hires, the most important attributes of a job opportunity include professional 
and personal development, an employer’s system of reward and incentives, and the quality of the 
work environment. As several major private sector labor unions have publicly stated, one of the 
hallmarks of private sector collective bargaining agreements is the training and development 
programs that are offered to their workforces. Such programs are almost non-existent in the 
government. Hence, private sector unions including the Laborers’ International Union, the 
International Union of Operating Engineers, and the International Federation of Professional and 
Technical Engineers have consistently opposed restrictions on government competitive sourcing 
and outsourcing. Among their concerns is that their employees would be denied such important 
training and developmental opportunities if the work they are performing under a federal 
contract were brought back “in-house.” 


• The relationship between competitive sourcing and strategic human capital 
planning 

The first and foremost of the CAP’S unanimously recommended principles is that federal 
sourcing policy must be a strategic exercise and not one governed by arbitrary quotas or goals, or 
equally arbitrary limitations . While much of the discussion surrounding this principle has 
centered on the administration’s competitive sourcing goals, there is much more to it. Indeed, in 
making decisions as to whether a function can or should be performed by either the public or 
private sector, agency management must take into account the human resource realities it faces. 
In cases where the government is simply not competing well for the “best in class” in important 
skill areas, competitive outsourcing is clearly in the best interests of the government. In fact, this 
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is one of the most critical of all strategic considerations to be factored into an agency's sourcing 
decision. 

In short, an agency’s analyses of answers to two questions are essential to its sourcing strategies: 

• Does the agency have in place a workforce that has the requisite skills to perform 
the function at an optimal level? Indeed, if an agency has or will have a real 
struggle attracting and retaining the highly skilled workforce needed, and the 
work must continue to be done, why not outsource the work? 

• Realistically, does the agency have the resources to fully support and develop a 
workforce in this functional area? One reason many companies have moved 
increasingly to outsourcing is their recognition that, with resources always 
limited, they can only provide adequate support and development for their 
employees performing the company’s core competencies . If they retain too much 
work in-house, the available resources for professional development must be 
spread across a larger number of people, thus diluting their ability to focus on 
those functions that must be performed in house. The same is true for the federal 
government. 

It is precisely because of the importance of these matters that external mandates to always 
conduct public/private competitions, or to place arbitrary limitations on outsourcing, are a 
disservice to the agencies and the taxpayer. Moreover, while the Commercial Activities Panel 
did endorse an approach in which public/private competitions would be the norm for assessing 
work currently being performed by government employees, the CAP also stated clearly that the 
mere fact that either sector could perform the work should not mandate that such competitions 
always be conducted, and that the determination as to when such competitions should be 
conducted should be “consistent with these sourcing principles.” Examples of such strategic 
decisions (conducted in a manner that also advantages the affected federal workforce) can be 
found at NSA, the Army and elsewhere. 

• The relationship between outsourcing and overall compensation and benefits for 
affected federal workers 

This issue has been studied numerous times, including by the General Accounting Office, and 
each objective study has reached the same conclusion: there is no evidence that, overall, 
outsourcing results in significant Job loss, reduced pay or benefits. Indeed, Federal employee 
unions base their campaign for higher federal wages and benefits on the “pay gap” between the 
public and private sectors. The “pay gap” is almost certainly real. At the professional levels 
especially, government contractors are competing with the rest of the private sector for the same, 
contemporary skill sets. At the lower end of the wage scale, where the greater concern might 
exist, workers are typically protected by the Service Contract Act, which is specifically designed 
to ensure that wage grade employees — the most vulnerable of all workers — are paid a fair wage 
and given fair benefits. Those wages and benefits are based on the government's assessment of 
compensation for a given job in a given region. 
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As demonstrated by the National Security Agency’s “Groundbreaker” procurement, the Army’s 
“Wholesale Logistics Modernization Initiative” and elsewhere, when a public/private 
competition is NOT conducted, and the employee’s interests and benefits are made a significant 
source selection factor in the competition between private sector bidders, federal employees can 
be substantially advantaged through outsourcing. Such benefits cannot occur, of course, when 
the workforce is one of the competitors. There is growing evidence that the veiy existence of 
public/private competitions can and does significantly limit the opportunities available to federal 
employees affected by an outsourcing decision. 

Unfortunately, because their “addressable market” is determined solely by the number of federal 
employees, the federal employee unions are adamant in their refusal to both acknowledge this 
fact and to allow alternatives to be pursued. While their “market” concern is understandable, it is 
simply not a sound basis on which Congress should make national policy; occasionally, it even 
places the unions’ best interests in direct conflict with their memberships’ best interests. 

• The relationship between outsourcing and government employee levels over the last 
decade 

Looking across the government, it is clear that there is little relationship between full time 
equivalent federal employee levels and outsourcing activities. 

According to the Federal Procurement Data System, from 1991 to 2001, service contracting 
across the civilian agencies grew by some 33% (an average growth of just over 3% per year). 
However, according to the Congressional Budget Office, over that same decade, civilian 
employment levels in the civilian agencies fell by a total of less than 3% . At the Department of 
Defense, the converse was true. During the period 1991 to 2001, service contracting grew by 
only 14%, while civilian employment levels dropped by over 35% . most of which was due to 
general DoD downsizing and several rounds of base closures. Despite the constant rhetoric to 
the contrary, on a macro level, the government has not been undergoing a massive civilian 
downsizing in favor of contracting to the private sector. While there may be discrete 
components of the government where this has happened, the data clearly shows that it is not the 
norm. 


• The “Shadow Workforce” 

No discussion of competitive sourcing or the government’s human capital needs is complete 
without some exploration of the myth of the so-called “shadow workforce”, a term commonly 
assigned to the government contractor workforce. As the data above indicate, the government is 
far from having outsourced itself, despite the rhetoric of some. 

Some have blithely claimed that the contractor workforce numbers as much as 8 million — more 
than four times the size of the federal workforce. In fact, that number is derived from a 
Department of Commerce econometric model that measures both direct (i.e., contractor) and 
indirect employment. It therefore includes not only the actual contractor and subcontractor 
workforce, but also the many layers of economic/employment impact resulting from those direct 
contracts. While an excellent tool for other purposes, it is not a model that offers insight into the 
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actual size of the direct contractor workforce. If anything, the model demonstrates the very 
positive, broad impacts of government contract spending and its ripple effects on the economy. 

Second, the suggestion that the contractor workforce could be that large is further diminished by 
simple math. Today, the federal civilian workforce is approximately 1 .9 million, and costs an 
estimated $150 billion in wages, benefits, etc. Total government spending on federal services 
contracts is roughly $130 billion. It is simply inconceivable that for 15% less money, 
government contractors are directly employing four times as many people as the government. 
Indeed, when one includes the reality of pay parity (as discussed earlier) in this analysis, it 
becomes even clearer that the so-called “shadow workforce” is nowhere near the size suggested. 

Madame Chairperson, the relationship between human capital and competitive sourcing is very 
important. As the committee continues its deliberations on these issues, we look forward to 
further opportunities to work with you and your staff on appropriate policy measures that will 
serve the interests of the government and the taxpayer. In the meantime, if you have any 
questions, the members of the Professional Services Council, and I, are available at your 
convenience. 

Thank you for your time and consideration of our views. 

Sincerely, 


Stan Soloway 
President 
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The American Bar Association is pleased to have the opportunity to submit this statement 
to the Subcommittee on Civil Service and Agency Reorganization for the record of the February 
1 1 , 2004 hearing on recruiting and retaining federal workers. We are particularly thankful that 
Chairwoman Davis is willing to address the pay issues facing the administrative judiciary and 
has included an examination of H.R. 3737, the Administrative Law Judges Pay Reform Act of 
2004 within the scope of this hearing. While we are aware of the many challenges facing this 
subcommittee as it examines various legislative proposals to avert a human capital crisis in the 
federal workforce, this statement will focus on the administrative judiciary and our support for 
H.R. 3737. 

The ABA has long advocated that the compensation of ALJs needs to be appropriate to 
their judicial status and functions. Unfortunately, we are farther from achieving this goal today 
than we were in 1990, when Congress enacted a separate pay scale for ALJs, which was 
supposed to improve compensation: in the intervening years, entry-level ALJ salaries have 
declined significantly in relative value, and increasing numbers of experienced ALJs have been 
prevented from collecting cost-of-living adjustments and/or locality pay adjustments due to pay 
compression. Long-term solutions are needed to fix these problems, which threaten to impair the 
quality of the federal administrative judiciary. 

ALJ compensation used to fall under the General Schedule but is now controlled by a 
separate pay scale that is linked to the Executive Schedule. Enacted by Congress in 1990 to 
improve ALJ pay, the revised pay schedule has backfired: rather than improving ALJ pay over 
the years, it has not even succeeded in maintaining the parity that previously existed with the 
compensation paid to other senior-level government attorneys. This deterioration in ALJ basic 
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pay is the result of ALJs not receiving many of the cost-of-living adjustments (COLAs) that were 
granted under the General Schedule during the past thirteen years. In 1991, ALJ entry-level 
basic pay was comparable to the pay at GS-15, steps 5 and 6; today, ALJ basic pay has slipped to 
a rate comparable to the pay at GS-14, steps 7 and 8. Needless to say, over the last decade, 
entry-level ALJ salaries have not kept pace with salaries for the most senior government 
attorneys under the General Schedule or in the Senior Executive Service (SES), or for 
experienced attorneys in the private sector. 

In 1999, Congress attempted to rectify these problems by enacting legislation 
(Pub. L. No. 106-97) granting the President authority to authorize the same annual COLA for 
ALJs that is authorized for the General Schedule and to adjust ALJ basic pay within the 
statutorily mandated range of 65% to 100% of Executive Level IV. Since then, ALJs have 
received a yearly COLA and in 2002 also received a small supplemental adjustment. 
Unfortunately, these recent COLA authorizations do nothing to recoup the cumulative loss of 
wages resulting from COLAs that were denied in the past, and the modest supplemental 
adjustment, while greatly appreciated, nevertheless was insufficient to restore ALJ pay to a rate 
comparable to where it was in 1991, vis-a-vis the General Schedule. 

In addition to the incremental erosion of pay since 1 99 1 , the adequacy of ALJ pay has 
been undermined by the spiraling problem of pay compression. In his written statement to this 
subcommittee, OPM Associate Director, Dr. Ronald P, Sanders, minimized the effect of pay 
compression, dismissing it as only affecting ALJs paid at the top two tiers (AL-1 and AL-2) of 
the salary scale. Were this true, only about 35 administrative law judges out of a cadre of 
approximately 1300 would be at their salary cap. However, pay compression results from both 
the statutory caps on basic salary for each level of ALJ pay as well as the statutory cap on 
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locality pay. Most ALJs are paid at the AL-3F level and over 2/3 of them are no longer eligible 
for COLAs because they are up against their basic salary cap. Further, according to the 
Association of Administrative Law Judges, AL-3F administrative law judges in nine of the 32 
localities designated by the President’s pay agent also have reached the statutory cap on locality 
pay and all other AL- 3F administrative law judges are within five per cent of the cap. 

The American Bar Association supports H.R. 3737 because it offers a solution to pay 
compression and provides a statutory framework for addressing pay adequacy issues while at the 
same time respecting the unique function of the administrative judiciary within the Executive 
Branch. 

The adjudicative function performed by ALJs and the delicately balanced relationship 
that ALJs must maintain with their employing agencies distinguish ALJs from the rest of an 
agency’s workforce. The Administrative Procedure Act established the adjudicative 
independence of the administrative judiciary to enable ALJs to make fair, impartial decisions 
without fear of undue agency pressure or agency reprisal. To preserve ALJ independence, federal 
regulations explicitly prohibit an agency from rating the performance of an administrative law 
judge or granting a monetary or honorary award for superior adjudicative performance. 5 C.F.R. 
Secs. 930.211 and 930.215(b). 

Congress recognized that the duties performed by ALJs are not analogous to the duties 
performed by other members of the Executive Branch workforce when it created a separate ALJ 
pay category in 1990. The U.S. Supreme Court, likewise, affirmed the unique status of ALJs 
within the Executive Branch in 1 978, stating that ALJs are comparable to federal judges for pay 
an compensation purposes t Butz v. Economou, 438 U.S. 478) and, more recently, in Federal 
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Maritime Com’n v. South Carolina State Ports Authority . 535 U.S. 743 (2002), by its assertion 
that ALJs are the functional equivalent of other federal trial judges. 

Because of the unique, judicial position of ALJs within the Executive Branch, we believe 
it is inappropriate to compare the value of service rendered by the administrative judiciary with 
the service rendered by the SES (or other segments of the federal workforce) or to model ALJ 
pay-setting mechanism reforms on the newly revised SES pay system. Similarly, the ABA 
categorically objects to any attempt to link pay for performance for ALJs because it would 
jeopardize their decisional independence and threaten the integrity of the administrative hearing 
process. Finally, we are not swayed by the argument that pay compression problems facing the 
administrative judiciary should not be rectified now because pay compression afflicts other 
factions of the federal workforce. 

Our ability to analyze recruitment trends and determine the degree to which pay 
compression and salary erosion are affecting the composition of the administrative judiciary 
continues to be hampered by the Adzell litigation, which has prevented agencies from hiring new 
ALJs from the register for the last several years. Nonetheless, while some may demand 
objective substantiation that the integrity, quality and diversity of the administrative judiciary are 
adversely affected by inadequate and stagnant salaries, few could argue with the premise that the 
dual problem of ALJ pay compression and salary erosion puts the federal government at a 
distinct competitive disadvantage in recruiting competent, experienced private- and federal- 
sector attorneys into the federal administrative judiciary. 

The current inadequacy of ALJ pay and the severity of the problem of pay compression 
should not be measured by the number of ALJs who are resigning at present. That the current 
rate of resignations is not alarming may be due to multiple other external factors, such as a bulge 
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in the number of AUs who are approaching retirement age, or a sluggish economy, or 
reluctance to retire when the AU knows that his or her agency will be precluded from hiring a 
replacement because of the ongoing Adzell litigation. Even absent these considerations, that 
form of analysis would be short-sighted and side-steps the fact that it is inequitable to deny more 
than two-thirds of the administrative judiciary cost-of-living adjustments simply because they 
have reached the statutory cap. Inadequate or stagnant salaries steadily undermine morale, 
diminish the importance of retaining experienced jurists, and reduce the value we, as a society, 
place on the work performed by the administrative judiciary. We should address these problems 
now, not after we do lose experienced and able ALJs. 

H.R. 3737 is a well-crafted, reasonable bill that has the potential to strengthen the federal 
administrative judiciary and thereby confer benefits on ail the government departments and 
agencies employing administrative law judges. We urge the subcommittee to act promptly and 
approve this legislation. 

The ABA stands ready to answer any questions that you might have regarding AU pay. 
Please contact Denise Cardman, Senior Legislative Counsel, at: cardmand@staff.abanet.org or 
by phone at: 202/662-1761. 

Thank you. 
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